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Court of Appeals of the District of Columbia. 


No. 3633. 

The Chas. McCaul Co., &c., et al., Appellants, 

vs. 

William R. Harr et al. 


a Supreme Court of the District of Columbia. 

In Equity. 

No. 38469. 

William R. Harr and Rufus S. Day, Plaintiffs, 

vs. 

The Ciias. McPaul Company, a Corporation; The National 
Surety Company, a Corporation; David F. Houston, Secretary of 
the Treasury, and John Burke, Treasurer of the United States, 
Defendants. 

United States of America, 

District of Columbia, ss: 

Be it remembered, That in the Supreme Court of the District of 
Columbia, at the City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and proceed¬ 
ings had, in the above-entitled cause, to wit: 
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1 Bill of Complaint. 

Filed December 1, 1920. 

In the Supreme Court of the District of Columbia. 

In Equity. 

No. 38469. 

William R. Harr and Rufus S. Day, Plaintiffs, 

vs. 

The Ciias. McCaul Company, a Corporation; The National 

Surety Company, a Corporation; David F. Houston, Secretary of 

the Treasury, and John Burke, Treasurer of the United States, 

Defendants. 

To the Supreme Court of the District of Columbia: 

Plaintiffs state as follows: 

1. Plaintiff William R. Harr is a citizen of the United States and 
a resident of the State of Maryland, and Plaintiff Rufus S. Day is a 
citizen of the United States and a resident of the District of Colum¬ 
bia ; and they bring this suit in their own right. 

2. Defendant, The Chas. McCaul Company, (hereinafter termed 
Chas. McCaul Company), is a corporation foreign to the District of 
Columbia, with its principal office in Philadelphia, State of Penn¬ 
sylvania, hut having an agent and doing business in the District of 
Columbia, and is sued in its own right. 

The Defendant, the National Surety Company, is a corporation 
of the State of New York having an agent and doing business in the 
District of Columbia, and is sued in its own right, and as agent and 
assignee of said Chas. McCaul Company. 

2 Defendant David F. Houston is the Secretary of the Treas¬ 
ury of the United States, and is sued in that capacity. 

Defendant John Burke is the Treasurer of the United States, and 
is sued in that capacity. 

3. Prior to April 6, 1917, said Chas. McCaul Company entered 
into two contracts with the Secretarv of the Treasury of the United 
States, one for the construction of the United States Postoffiee and 
customhouse building at Birmingham, Alabama, and the other for 
the construction of the United States postoffiee building at Alliance, 
Ohio, in the execution of which contracts said Chas. McCaul Com¬ 
pany suffered considerable pecuniary losses due to the entrance of 
the United States into the war with Germany on April 6, 1917. 

4. Under date of July 11, 1918, said Chas. McCaul Company by 
William M. Scanlan, its General Manager, thereunto duly author¬ 
ized, entered into a contract with the plaintiffs whereby it was stipu¬ 
lated and agreed that, in consideration of personal services to be 
rendered by the plaintiffs, as attorneys, in assisting said Chas. Me- 
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Caul Company to obtain relief from the Congress and Treasury De¬ 
partment of the United States for its said losses upon the aforesaid 
contracts of said Company with the Secretary of the Treasury of the 
United States, said Chas. McCaul Company would pay plaintiffs, as 
a contingent fee, an amount equal to ten per cent of any increased 
amount that might be paid said Company as the result of any relief 
which might be thus obtained, it being further stipulated and agreed 
in said contract that the sendees to be rendered by the plain- 
3 tiffs should be of a strictly legal and professional character, 
such as drafting proposed legislation and appearing as coun¬ 
sel before the proper legislative committees and the officials of the 
Treasury Department. The following is a true copy of said con¬ 
tract: 

Harr & Bates, 

Attorneys and Counselors at Law, 

Westory Building, 14th and F Streets, 

Washington, D. C. 


Rufus S. Day, 

Attorney at Law, 

Westory Building, 

Washington, D. C. 

William R. Harr. 

Charles H. Bates. 

Contract. 

It is hereby stipulated and agreed, by and between the under¬ 
signed, that in consideration of professional services to be rendered 
by the undersigned attorneys in assisting the undersigned contractor 
or subcontractor to obtain relief from the Congress and the Treasury 
Department of the United States for losses sustained by said con¬ 
tractor or subcontractor as the result of the entrance of the United 
States into the war with Germany, upon any completed or uncom¬ 
pleted contract or contracts which said contractor may have entered 
into with the United States for the erection of a public building or 
buildings, said undersigned contractor or subcontractor will pay said 
attorneys a contingent fee equal to ten per cent of any increased 
amount paid him as the result of any relief which may be thus ob¬ 
tained. 

It is understood that such services shall be of a strictly legal and 
professional character, such as drafting proposed legislation and ap¬ 
pearing as counsel before the proper legislative Committees and the 
officials of the Treasury Department, 
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In witness whereof the parties hereto have hereunto set their hands 

and seals this — day of-, 1918. 

RUFUS S. DAY, [seal.] 

Attorney at Law. 
WILLIAM R. HARR, [seal.] 
Attorney at Law. 

THE CHAS. McCAUL CO., 

Per WM. M. SCANLAN, [seal.] 

Contractor. 

4 (Stamped:) The Chas. McCaul Co. Received June 18, 

1918. Referred to Scanlan. Ansd.-,-. 

Contractor’s residence: 1715 Sansom St., Philadelphia, Pa. 

Public buildings involved: P. 0. & Ct. Ho., Birmingham, Ala. 

P. 0. Alliance, Ohio. 

5. After the execution of the aforesaid contract plaintiffs, by them¬ 
selves and also by their representative and agent, Charles H. Bates, 
law partner of plaintiff William R. Harr, fully performed all their 
obligations thereunder by drafting proposed legislation by Congress 
for the relief of said Chas. McCaul Company, appearing as counsel 
for said company before the proper legislative committees and com¬ 
mitteemen of the two Houses of Congress, as well as before the offi¬ 
cials of the Treasury Department, and in other ways, and as a result 
of such efforts and assistance on their part, in large measure at least, 
the following Act was passed by Congress and approved by the Presi¬ 
dent of the United States, on August 25, 1919, for the relief of the 
Chas. McCaul Company and other contractors coming within its 
terms, to-wit: 

(Public—No. 41—66th Congress.) 

(H. R. 6323.) 

An Act for the relief of contractors and subcontractors for the post 
offices and other buildings and work, under the supervision 

5 of the Treasury Department, and for other purposes. 

Be it enacted by the Senate and House of Representatives of the 
United States of America in Congress assembled, That the Secretary 
of the Treasury is hereby authorized and directed, under such regu¬ 
lations as he may prescribe, to receive fully itemized and verified 
claims and reimburse contractors and their subcontractors, including 
material men, for the construction, improvement, special repair, 
equipment, or furnishing of post offices and other buildings or work 
under the supervision of the Treasury Department (as well as the 
United States courthouse in the District of Columbia and the ap¬ 
proaches and retaining wall to the Lincoln Memorial in the District 
of Columbia) whose contracts were awarded or whose bids as there¬ 
after accepted were mailed or delivered to the proper governmental 
authority prior to the entrance of the United States into the war with 
Germany, to wit, April 6, 1917, and whose contracts have been or 
will be completed after said date, for loss due directly to increased 


(Signed) 

(Signed) 

(Signed) 
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costs thereafter arising, due either, first, to increased cost of labor 
or materials, or second, to delay on account of the action of the 
United States Priority Board or other governmental activities, or, 
third, to commandeering by the United States Government of plants 
or materials shown to the Secretary of the Treasury to have been 
sustained by them in the fulfillment of such contracts by reason of 
war conditions alone: Provided, That any subcontractor may submit 
his claim through the contractor or to the Secretary of the Treasury. 
And the Secretary of the Treasury is hereby directed to submit from 
time to time estimates for appropriations to carry out the provisions 
of this Act: Provided further, That no claims for such reimburse¬ 
ment shall be paid unless filed with the Treasury Department within 
three months after the passage of this Act: And provided further. 
That in no case shall the contractor or subcontractor be reimbursed 
to an extent greater than is sufficient to cover his actual increased cost 
in fulfilling his contract or subcontract, exclusive of any and all 
profits to such contractor or subcontractor; nor shall such reimburse¬ 
ment include any advances or payments made by the sureties of such 
contractor or subcontractor in executing the work, but the surety on 
any contract coming within the provisions of this Act who, as surety, 
has completed, or may complete, the work of any defaulting con¬ 
tractor on any such contract, or who has furnished financial assist¬ 
ance to a failing contractor on anv such contract wherebv such con- 
tractor has been enabled to complete such contract, may file claim, 
within the period hereinbefore fixed, and be reimbursed in the man¬ 
ner hereinbefore provided for the increased cost due to the causes 
hereinbefore specified of the labor and material supplied in so com¬ 
pleting any such contract, or for the increased cost of the labor and 
material paid for from funds so furnished by such surety: 
6 And provided further, That the Secretary of the Treasury 
shall report to Congress at the beginning of each session 
thereof the amount of each expenditure and the facts on which the 
same is based. 

Approved, August 25, 1910. 

0. Plaintiffs further say that on or about November 1, 1919. the 
defendant, The Chas. McCaul Company, through the defendant, the 
National Surety Company, filed with the Secretary of the Treasury 
of the United States, two claims on behalf of the said Chas. McCaul 
Company, under said Act of August 25, 1919. for the losses, exclusive 
of profits, sustained by said Company in the fulfillment of its afore¬ 
said contracts for the construction of the United States postoffice 
and custom house building at Birmingham, Alabama, and the con¬ 
struction of the United States postoffice building at Alliance, Ohio, 
the claim for losses on the Birmingham. Ala., posfoffice and custom 
house building being for $989,274.54, and that for the Alliance, 
Ohio, postoffice building being for approximately $14,000, the first 
mentioned claim, as plaintiffs are advised and believe, having been 
increased from time to time by considerable amounts, but the total 
amount of said claim is to the plaintiffs unknown; and the said Chas. 
McCaul Company has authorized the said National Surety Company 
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to receive any checks, drafts or warrants issued on account of said 
claims, and by assignment or other instrument has authorized and 
empowered the said National Surety Company to collect and receive 
the proceeds of any such drafts, checks or warrants. 

And plainliffs say that at the time of the filing of the aforesaid 
claim by said Chas. McCaul Company through said National Surety 
Company, and at all times prior and subsequent thereto, 

7 plaintiffs stood ready and willing to file and prosecute said 
claims and perform all services required of them under their 

aforesaid contract with said Chas. McCaul Company, and so re¬ 
peatedly advised said Chas. McCaul Company. 

And plaintiffs further say that on or about November 21, 1919, 
they were advised by J. M. Albright, who had succeeded said Wm. 
M. Scanlan as General Manager of said Chas. McCaul Company, that 
the reason why said company had presented its aforesaid claims to the 
Treasury Department through said National Surety Company was 
because said Chas. McCaul Company had transferred all its “col¬ 
lateral” etc. to said Surety Company, and said Surety Company was 
looking after said Chas. McCaul Company’s financial affairs, and 
said Albright, as General Manager of said Chas. McCaul Company, 
assured plaintiffs through their representative and agent, the afore¬ 
said Chas. H. Bates, law partner of plaintiff William R. Harr, that 
such action on the part of the said Chas. McCaul Company and the 
National Surety Company did not in any manner affect the former 
company’s agreement as aforesaid with plaintiffs. 

7. Plaintiffs further say that after the passage of said Act of 
August 25, 1919, they and said Charles H. Bates, acting on their 
behalf, at the request of, and in cooperation with the said Chas. 
McCaul Company, had numerous conferences with the Acting Super¬ 
vising Architect of the Treasury and the Comptroller of the Treasury 
and other officials of the Treasury Department of the United States 
and made other efforts for the purpose of securing a construction of 
said Act of Congress of August 25, 1919, most favorable to 

8 said Chas. McCaul Company and the other contractors com¬ 
ing under its terms and for the expeditious settlement of the 

claims presented thereunder, and in order to secure greater relief to 
said contractors, plaintiffs also worked to secure the passage of addi¬ 
tional legislation for the relief of said Chas. McCaul Company and 
other contractors, including an immediate appropriation for the pay¬ 
ment of claims under the said Act of August 25, 1919, and as a 
result, in a large measure at least, of their said efforts, the following 
provision was inserted in the Deficiency Appropriation Act of Con¬ 
gress approved March 6, 1920, (Public No. 155, 66th Cong.) amend¬ 
ing the said Act of August 25, 1919, and enlarging its benefit to the 
said Chas. McCaul Company and other contractors, to-wit: 

“Relief of contractors: toward the amount necessary for the pay¬ 
ment of claims of contractors, and so forth, arising under the Act en¬ 
titled “An Act for the relief of contractors and subcontractors for 
the post offices and other buildings and work under the supervision 
of the Treasury Department, and for other purposes,” approved 
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August 25, 1919, $500,000: Provided, That the Secretary of the 
Treasury is authorized to make partial payments of any claim pay¬ 
able under said Act, and to make payment of any and all loss and 
expense (exclusive of profits) incurred by a contractor or subcon¬ 
tractor in fulfilling his contract or subcontract with the Treasury 
Department in excess of the amount which such contractor or sub¬ 
contractor may receive under the terms of his contract or subcontract, 
if such loss and expense were, in the opinion of the Secretary of the 
Treasury, due to war conditions/’ 

8. Plaintiffs further say that, due in part at least to their efforts, 
the Congress of the United States, in the Railroad Deficiency Act, 
approved May 8, 1920, (Public No. 195, 66th Cong.) made a further 
appropriation of $500,00- for the relief of contractors under the Act 
of August 25, 1919, including the defendant, the Chas. McCaul 

Company, and further that, due in part at least to their efforts, 

9 there was included in the Sundry Civil Appropriation Act of 

June 5, 1920 (Public No. 246, 66th Cong.) a further sum of 

$1,000,000 for the payment of contractors coming under the said Act 
of August 25, 1919, thus making a total of two million dollars so 
appropriated by Congress and held in the Treasury of the United 
States, which sum, plaintiffs are advised will be more than sufficient 
to pay all of the claims arising under said Act of August 25, 1919, 
as amended by said Act of March 6, 1920, including those of defend¬ 
ant, The Chas. McCaul Company. 

9. Plaintiffs further say that, as they are reliably informed and 
believe, the defendant Houston, Secretary of the Treasury, has com¬ 
pleted an audit of the aforesaid claim of the said Chas. McCaul 
Company for losses on said postoffice at Alliance, Ohio, and is about 
to authorize the payment of, and the defendant Burke, Treasurer 
of the United States, is about to pay over to said Chas. McCaul 
Company, either directly or through said National Surety Company, 
the sum of approximately $11,000 in settlement of said claim, out 
of said moneys in the Treasury of the United States appropriated 
by Congress as aforesaid; and further that said defendant Houston, 
as Secretary of the Treasury, has about completed a partial audit 
of said claim of the Chas. McCaul Company for losses on the Bir¬ 
mingham, Alabama, postoffice and court house building, and is 
about to authorize the payment to said Chas. McCaul Company, 
either directly or through said National Surety Company, and the 
defendant Burke, as Treasurer of the United States, is about to pay 
to said Chas. McCaul Company, as aforesaid, out of the said moneys 

in the Treasury of the United States appropriated by Con- 

10 gress as aforesaid, a large sum of money, estimated at $100,- 

000.00 or more, as part payment on said claim. 

10. Plaintiffs further say that they understand that said Chas. 
McCaul Company is in an insolvent condition and that if said funds 
are paid over to said Chas. McCaul Company, or the National Surety 
Company as aforesaid, plaintiffs will be unable to collect their fees 
for the sendees rendered by them as aforesaid to said Chas. McCaul 
Company, under their aforesaid contract with said company, and 
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they will be thus defrauded of their rights in the premises. Plain¬ 
tiffs further say that under date of November 26, 1920, they wrote 
said Chas. McCaul Company asking to be advised how said company 
intended to provide for the payment of their fee on the Birmingham 
postoffice contract, but that said company has not replied to said 
letter. 

11. Plaintiffs further say that, as they are advised and believe, it 
is the purpose and intention of the defendants, the Chas. McCaul 
Company and the National Surety Company, upon securing pay¬ 
ment of said moneys by the Treasury Department as aforesaid, to 
remove said moneys from the jurisdiction of this court and thus 
deprive plaintiffs of their rights therein and their agreed attorney’s 
fees as above set forth. 

12. Plaintiffs are also informed and believe that the officials of 
the Treasury Department will, unless restrained by order of this 
Honorable Court, issue a Treasury check or warrant payable to the 
order of said Chas. McCaul Company or to the National Surety Com¬ 
pany, for the amounts found to be due as aforesaid upon or arising 

out of the said claims of the said Chas. McCaul Company, and 

11 have issued and are about to deliver such a draft, check or 
warrant for about $11,000 on account thereof. 

13. Plaintiffs further say that, by virtue of the personal services 
rendered by them as aforesaid, in pursuance of their said contract 
with said Chas. McCaul Company, they are entitled to, and by this 
suit seek to establish, an equitable lien for the payment of their said 
attorneys’ fees upon the aforesaid moneys in the Treasury of the 
United States found to be due the said Chas. McCaul Company by 
the Secretary of the Treasury as aforesaid upon their aforesaid 
claims under said Act of August 25, 1919, as amended and appro¬ 
priated by Congress, all of which fund was in effect produced, in 
large manner at least, by their services, as aforesaid; and plaintiffs 
further say their said lien will he defeated and lost to plaintiffs if 
said defendant, the Chas. McCaul Company, or said defendant the 
National Surety Company, is permitted to secure possession of said 
moneys and remove the same from the jurisdiction of this court. 

14. Plaintiffs are without any plain, adequate and complete 
remedy at law, by reason of the facts hereinabove set forth. 

Wherefore, the premises considered, plaintiffs pray: 

I. That process issue out of this court, directed to said defendants, 
The Chas. McCaul Company, the National Surety Company, David 
F. Houston, Secretary of the Treasury, and John Burke, Treasurer 
of the United States, commanding them, and each of them, to appear 
and make answer to this bill of complaint, but not under oath, 

answer under oath being hereby expressly waived; and to 

12 abide by and perform the orders and decrees of this court in 
the premises. 

II. That the defendants, The Chas. McCaul Company and the 
National Surety Company, and each of them, be perpetually en¬ 
joined and restrained, either by themselves or their agents, assigns, 
from applying for, demanding or receiving from the United States 
or from any officer thereof, any warrant, draft, check or order, or 
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any moneys in any other manner, in payment of said claims or any 
part thereof, except as hereinafter prayed. 

III. That defendant, David F. Houston, as Secretary of the 
Treasury, and defendant, John Burke, as Treasurer of the United 
States, and their successors in office, be enjoined from issuing or 
delivering to defendant, the Chas. McCaul Company, or said Na¬ 
tional Surety Company, their agents or assigns, any warrant, draft, 
check or order, or any moneys in any other manner, in payment of 
said claims as appropriated for, or for any part thereof, except as 
hereinafter prayed. 

IV. That a receiver be appointed by this Honorable Court, with 
authority to demand and receive from the United States and the 
officer thereof, the payment of the moneys appropriated and author¬ 
ized to be paid in settlement of said claims of The Chas. McCaul 
Company under said Act of August 25, 1919, as amended, or any 
draft, check or warrant issued on account thereof, and to receipt 
for the same, and to retain same in his possession to await the further 
orders of this Court in the premises. 

V. That a rule may issue herein, against the defendants the Chas. 
McCaul Company and the National Surety Company, directing 

them severally to show cause on or before a certain day, whey 
13 they, and each of them should not be enjoined from apply¬ 
ing for, demanding or receiving from the United States 
or from any officer thereof, any warrant, draft, check, or order, 
or moneys in any other manner, in payment of said claims or any 
part thereof. 

VI. That a rule may issue herein, again defendant, David F. 
Houston, as Secretary of the Treasury, and defendant John Burke, 
as Treasurer of the United States, and each of them, directing them 
and each of them to show cause in this court, on or before a certain 
day, why they and each of them should not be restrained by a pre¬ 
liminary injunction or restraining order, from issuing or delivering 
any warrant, draft, check or order, or moneys in any other manner, 
to the defendant, the Chas. McCaul Company, or the defendant the 
National Surety Company, in payment of said claims or for any part 
thereof. 

VII. That this court will determine and decree that plaintiffs 
have a lien, for the payment of their said attorneys’ fees, upon any 
moneys found by the Secretary of the Treasury to be due and au¬ 
thorized to be paid to The Chas. McCaul Company, under the afore¬ 
said Act of Congress of August 25, 1919, as amended, and that 
plaintiffs are entitled to have and recover from defendant, the Chas. 
McCaul Company out of such funds, a sum equal to ten per centum 
of the total amount payable to or received by, said the Chas. McCaul 
Company or by the said National Surety Company, on its behalf 
from the Treasury Department in payment of the aforesaid claims 
of said Chas. McCaul Company. 
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VIII. That plaintiffs have such other and further relief in the 
premises as to this Honorable Court shall seem meet and 
14 proper, and as the exigencies of the case may require. 

WILLIAM R. HARR, 
RUFUS S. DAY, 

By WILLIAM R. HARR, 

Plaintiffs. 

WILLIAM C. PRENTISS, 

CHARLES H. BATES, 

Attorneys for Plaintiffs. 


District of Columbia, ss: 

William R. Harr, being first duly sworn, deposes and says, that he 
has read the foregoing and annexed petition, by him subscribed as 
plaintiff, and is familiar with the contents thereof, and that the 
matters and things therein stated are true, as he verily believes. 

WILLIAM R. HARR. 


Subscribed and sworn to before me this first day of December 
A. D. 1920, the affiant being to me personally well known. 

[seal. | MARY A. SHILTON, 

Notary Public, D. C. 


Rule to Show Cause. 

Filed December 1, 1920. 

******* 

Upon consideration of the Bill of Complaint filed in the above en¬ 
titled cause, it is this 1st day of December 1920, ordered that 
15 the above named defendants, and each of them, show cause, 
on or before the 17th day of December 1920, why the prayers 
of said Bill of Complaint should not be granted and they be severally 
enjoined and restrained as prayed therein; provided a copy of said 
Bill of Complaint and of this Rule be served upon each of said 
defendants on or before the 7th day of December 1920. 

WILLIAM HITZ, 

Justice. 


Marshal’s Return. 

Served a copy of the within Rule on The Chas. McCaul Co. by 
J. M. Albright Gen. Mgr. Personally—The National Surety Co. by 
B. M. Yorkdall—Bookkeeper Personally—David F. Houston Sec’v 
of the Tres. and John Burke Tres. of the U. S. each Personally 
Dec. 1—1920. 


MAURICE SPLAIN, 

U. S. Marshal. 
K. 
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Return of Defendants, David F. Houston, Secretary of the Treasury 
and John Burke, Treasurer of the United States, to the Rule to 
Show Cause. 


Filed December 23, 1920. 

* * * * * * * 

1. Answering paragraph One of the petition herein, your re¬ 
spondents state they neither admit nor deny the allegations of said 
paragraph. 

2. Your respondents admit the allegations of the second 
10 paragraph of the petition herein, with regard to themselves, 
and neither admit nor deny the said allegations in regard to 
their co-defendants, but call for strict proof thereof if deemed 
material. 

3. Answering paragraph Three, your respondents deny that prior 
to April 0, 1917, or at any other time a contract was entered into 
between the Secretary of the Treasury and the Charles McCaul Com¬ 
pany, for the construction of the United States Postoffice at Alliance, 
Ohio. Your respondents respectfully represent to the Court that a 
contract for the construction of the United States Postoffice at 
Alliance, Ohio was entered into March 29, 1917, between the Na¬ 
tional Surety Company and the United States for the completion 
of the said building, and that the Charles McCaul Company was a 
sub-contractor of said Surety Company. Your respondents admit 
the allegations of said paragraph with regard to the United States 
Postoffice and Custom House at Birmingham, Alabama. 

4. Your respondents neither admit nor deny the allegations of the 
fourth paragraph of the petition herein, but require strict proof of 
the same if deemed material. 

5. Your respondents deny the allegations of the fifth paragraph 
of the bill, that the plaintiffs appeared before officials of the Treasury 
Department with reference to relief of said Charles McCaul Com¬ 
pany. Your respondents respectfully represent to the Court that 
the plaintiffs have never officially appeared on behalf of said Com¬ 
pany before the said officials of the Treasury Department. Your re¬ 
spondents neither admit nor deny the other allegations of the 

17 fifth paragraph of the said petition herein, but require strict 
proof of the same if deemed material. 

6. Your respondents deny the allegation of the Sixth paragraph 
of the petition herein, that the defendant the Charles McCaul Com¬ 
pany through the defendant, the National Surety Company filed with 
the Secretary of the Treasury of the United States, two claims on 
behalf of said Charles McCaul Company under said Act of August 
25, 1919, for losses sustained by said Company, in connection with 
the construction of the United States Postoffice and Custom House 
building at Birmingham, Alabama, and the construction of the 
United States Postoffice building at Alliance, Ohio, in the sum of 
$389,274.54 and $14,000.00, respectively. Further answering said 
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paragraph your respondents respectfully show to the Court that 
claims were filed with reference to these two contracts by the Charles 
McCaul Company, and not by the National Surety Company. That 
the contract for the said building in Birmingham, Alabama is not 
yet completed and that the said Charles McCaul Company has sub¬ 
mitted a claim on account of losses in connection with said contract 
incident to war conditions, in the sum of $392,817.74. That no audit 
has been made on said claim to date. That the amount of claim 
filed by said Charles McCaul Company under the contract for the 
Postoffice at Alliance, Ohio, is $14,704.01, the said claim has been 
audited and it is found that the claimant, the said Charles McCaul 
Company, is entitled to the sum of $10,892.29. That in addition to 
this amount, the Treasury Department has reserved action on the 
sum of $2,857.79, for additional costs of plumbing and heating, 
which amount is in litigation between the bondsmen of the plumbing 
sub-contractor for the Charles McCaul Company, and said 

18 Company, and action on which as to whether a war loss to the 
McCaul Company will depend upon the outcome of said liti¬ 
gation. As to the other allegations of said paragraph your respond¬ 
ents are not informed, but require strict proof of the same if deemed 
material. 

7. Answering paragraph Seven, your respondents state that they 
are not advised as to the allegations contained in said paragraph 
but require strict proof of the same if deemed material. Further 
answering said paragraph your respondents state that plaintiffs never 
officially represented the said Charles McCaul Company in the 
Treasury Department, and no conference had between the plaintiffs 
and the officials of the Treasury Department had special reference to 
the claims of the said Charles McCaul Company. 

8. Answering paragraph Eight of the petition herein, your re¬ 
spondents state that they are not advised as to the allegations of said 
paragraph but require strict proof of the same if deemed material. 

9. Answering the Ninth paragraph of the petition herein, your 
respondents admit the allegations of said paragraph with reference 
to audit and payment of the claim of the said Charles McCaul Com¬ 
pany for losses on the Postoffice building at Alliance, Ohio. Further 
answering the said paragraph, your respondents state that audit 
of the claim of the said Charles McCaul Company for losses on the 
Custom House and Postoffice building at Birmingham, Alabama is 
not yet made. And your respondents deny that payment of said 
claims is about to be authorized or made. 

10. Answering paragraph Ten of the petition herein, your re¬ 
spondents state that they are not advised as to the allegations 

19 of said paragraph but require strict proof thereof, if deemed 
material. 

11. Answering paragraph Eleven of the petition herein, your 
respondents state that they are not advised as to the allegations 
of said paragraph but require strict proof thereof if deemed material. 

12. Answering paragraph Twelve of the petition herein, your 
respondents state that while they are ready to pay the sum of approxi¬ 
mately $11,000.00 to the said Charles McCaul Company on account 
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of losses sustained on the PostofFice building at Alliance, Ohio, they 
say that no draft, check or warrant has been issued for the sum of 
approximately $11,000.00 or any other sum, on account of said 
claims. 

13. Answering paragraph Thirteen of the petition herein, your 
respondents state they are not advised as to the allegations of said 
paragraph, but require strict proof thereof if deemed material. 

And having fully answered, your respondents pray to be hence 
dismissed with their reasonable costs in this behalf expended. 

D. F. HOUSTON, 

Secretary of the Treasury of 

the United States. 

L. B. M. 

JOHN BURKE, 

Treasurer of the United States. 

L. B. 

JOHN E. LASKEY, 

M., 

Attorney of the United States in 

and for the District of Columbia. 

L. RANDOLPH MASON, 

Assistant Attorney of the United States, 
in and for the District of Columbia. 

20 David F. Houston, being first duly sworn according to law, 

upon oath deposes and says: That lie is Secretary of the 
Treasury of the United States; that he has read the foregoing return 
by him subscribed, and knows the contents thereof; that the matters 
and facts therein stated as of his own knowledge are true, and those 
stated as upon information and belief, he believes to be true. 

D. F. HOUSTON. 


Subscribed and sworn to before me, this 22d day of December, 
A. D. 1920. 


[seal.] 


SAMUEL H. MARKS, 

(Notary Public ), D. C. 


John Burke, being first duly sworn according to law, upon oath 
deposes and says: That he is Treasurer of the United States; that 
he has read the foregoing return by*him subscribed, and knows the 
contents thereof; that the matters and facts therein stated as of his 
own knowledge are true, and those stated as upon information and 
belief, he believes to be true. 

JOHN BURKE. 


Subscribed and sworn to before me, this 23rd day of December, 
A. D. 1920. 


[seal.] 


ELLA F. VAN ZANDT, 

(Notary Public ), 
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21 Answer of the Chas. McCaul Company to the Rule to Show 

Cause. 

Filed December 30, 1920. 

* * * * * * 

The defendant, Chas. McCaul Company, in answer to the rule to 
show cause why it should not be enjoined as prayed in the bill of 
complaint filed herein, respectfully shows unto the court as follows: 

1. That William M. Scanlan, who, it is alleged in paragraph four 
of the said bill of complaint, entered into a contract with the plain¬ 
tiffs on July 11, 1918 on behalf of this defendant, was not its gen¬ 
eral manager, was not an officer or director of the company, but was 
merely employed by the company in the capacity of an estimator and 
had no authority whatever to enter into, on behalf of this defendant, 
the alleged contract or any other contract. 

That in respect of the officers and agents of the defendant corpora¬ 
tion who are authorized to enter into obligations on its behalf, Article 
30 of the by-laws of this defendant in force on July 11, 1918 and at 
all times since provide as follows: 

“The president shall preside at all meetings of the stockholders 
and directors; he shall have general and active management of the 
company, shall see that all orders and resolutions of the Board are 
carried into effect; shall execute bonds, mortgages and other con¬ 
tracts, requiring a seal under the seal of the company; shall keep in 
safe custody the seal of the company, and when authorized by the 
Board affix the seal to any instrument requiring the same; and the 
seal when so affixed shall be attested by the signature of the Secretary 
or the Treasurer. He may sign certificates of stock.” 

Subdivision 8 of Article 24 of the by-laws in force on July 11, 
1918, and at all times since provides: 

22 “That the Board of Directors shall have power to deter¬ 
mine who shall be authorized on the company’s behalf to 

sign bills, notes, receipts, acceptances, endorsements, releases, con¬ 
tracts and documents.” 

The defendant further states that neither its Board of Directors nor 
any one with delegated authority so to do ever authorized the said 
Scanlon to enter into the said contract, nor has the company in any 
way ever ratified or confirmed the alleged contract of July 11, 1918, 
or requested the plaintiffs to perform any sendees of any nature for 
it. On the contrary the said plaintiffs on April 12, 1920, requested 
this defendant to execute and deliver to them a power of attorney 
authorizing plaintiffs to represent it in the prosecution of its said 
claims, but the defendant refused to execute and deliver the same. 
And the defendant further states that if the plaintiffs performed 
any services for it in respect of the legislation described in paragraphs 
5, 7 and 8 of the said bill of complaint, it was without the knowledge 
and request of the defendant. 
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On information and belief, however, the defendant states that 
plaintiffs represented several contractors who were interested in ob¬ 
taining from Congress such legislation as was passed, and it is be¬ 
lieved that the plaintiffs did appear before the legislative commit¬ 
tees of Congress and urged legislation of the nature of that described 
in said bill of complaint. But this defendant states that a great num¬ 
ber of contractors, their sureties and creditors, who were not repre¬ 
sented by the plaintiffs and had no connection with the plaintiffs 
also appeared before the officials of the Treasury Department and 
the committees in Congress and also urged that legislation be 

23 passed giving contractors relief from losses suffered by them 
as a result of the entry by the United States into the War with 

Germany. 

2. This defendant denies the allegations of the plaintiffs that on 
or about November 1, 1919, it filed its claims for relief with the Sec¬ 
retary of the Treasury through the defendant, National Surety Com¬ 
pany, but states that it filed its claims for itself and on its own behalf. 
This defendant further denies that it has authorized the said Na¬ 
tional Surety Company to receive checks, drafts or warrants issued on 
account of said claims, or has assigned or otherwise authorized or 
empowered the said National Surety Company to collect or receive 
the proceeds of any such draft, check or warrant. 

3. As to whether the plaintiffs, at the time of the filing of said 
claims, stood ready and willing to file and prosecute the same and 
perform all services required in reference to the audit and collection 
of said claims, this defendant says that the same is not material for 
the reason that it was under no obligation to permit them to perform 
said services or to pay for the same. 

4. This defendant denies that J. M. Albright succeeded said Wil¬ 
liam M. Scanlan as its general manager, and further states that said 
Albright was merely an employee of the company without any au¬ 
thority whatever to bind said defendant, and that anything he might 
have told plaintiffs is not material for that reason. But defendant is 
informed and believes that said Albright made no such statements 
as is alleged in paragraph six of said bill of complaint. 

5. In answer to the allegations in paragraph eight of the bill of 

complaint wherein it is alleged that it was due in part to 

24 the plaintiffs’ efforts that Congress made the appropriations of 
certain sums of money for the relief of contractors which had 

suffered loss on account of the entry of the United States into the 
War with Germany, this defendant says that the legislation was gen¬ 
eral and was merely carrying out the policy of Congress evidenced 
by former legislation to the same effect, and that said appropriations 
would have been made regardless of any efforts on behalf of the 
plaintiffs. 

6. As to the allegations in paragraph nine of said bill of complaint 
this defendant says that it is advised that it is immaterial whether or 
not the officials of the Treasury Department are about to issue a war¬ 
rant in payment of its claims for the reason, as heretofore stated, 
that the said defendant is under no obligation to the plaintiffs with 
respect to the proceeds arising from said claims. 
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7. This defendant emphatically denies the allegations in para¬ 
graph ten of the said bill of complaint that it is insolvent, and that 
if the amount of its claims are paid over to it, the plaintiffs will be 
defrauded of fees alleged to have been earned bv them on account of 
services performed for this defendant. This defendant denies that 
the plaintiffs have ever performed any services for it, and says that 
whatever services were performed by plaintiffs, in respect of the legis¬ 
lation giving relief to contractors, was performed under engagements 
with other concerns, and that the legislation in question was sought 
by a great number of contractors, this defendant included, and that 
the plaintiffs are not justly entitled to be paid by this defendant for 
services performed by plaintiffs for the benefit of other per- 

25 sons or corporations who employed them. 

8. In answer to paragraphs eleven and twelve of the bill 
of complaint, this defendant admits that it is its intention to remove 
whatever amounts that may be collected on account of its claims from 
the jurisdiction of the District of Columbia; that whatever amounts 
may be received on account of said claims represents, in part, losses 
suffered by this defendant some three years ago on contracts that were 
performed out of the District of Columbia; and that this defendant 
being a non-resident and engaged in business out of the District of 
Columbia has a right to remove any money arising from said claims 
to its regular place of business. 

9. In answer to paragraph thirteen of the said bill of complaint 
wherein plaintiffs allege they are entitled to an equitable lien on any 
money that may be paid to this defendant on account of its said 
claims, this defendant says that while the plaintiffs have alleged a 
contract whereby they are to be paid an amount equal to ten per 
centum of the amount recovered, that the same is not binding on 
this defendant for the reasons heretofore stated and for the further 
reason that it is against public policy, but that if it were binding, 
no lien is provided in said contract, and that if plaintiffs have any 
rights thereunder, they can enforce the same by an action at law. 
That the appointment of a receiver involving compensation which 
would be paid out of the fund, and the depriving this defendant of 
the use of any money arising from said claims while the question of 
plaintiffs’ alleged contract was being litigated, w r ould work an un¬ 
justifiable hardship on this defendant. Furthermore this defend¬ 
ant is advised and believes that the question of the alleged 

26 contracts and plaintiffs’ alleged sendees are proper to be de¬ 
cided by a jury in an action at law. 

Having showm cause why the prayers of the said bill of complaint 
should not be granted, the defendant prays that it be hence dismissed 
w T ith costs in that behalf sustained. 

CHAS. McCAUL COMPANY, 
By HOWARD ABRAHAMS, 

President. 


BYNUM E. HINTON, 

A tty. for McCaul Co. 
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State of New York, 

County of New York, ss: 

Howard Abrahams being first duly sworn according to law, deposes 
and says that he is President of the Chas. McCaul Company, one of 
the defendants in the above entitled cause, and that he is acquainted 
with the matters and facts set forth in the foregoing and annexed 
answer of the said Chas. McCaul Company to the rule to show cause; 
that he is authorized to verify the same; that he has read the said 
answer and knows that the allegations therein made are true, ex¬ 
cept those allegations made upon information and belief, and as to 
those he believes they are true. 

HOWARD ABRAHAMS. 

Subscribed and sworn to before me this 15th day of December, 
1920. 

[seal.] M. M. MILLER, 

Notary Public for Kings Coimty No. 36. 

Certificate filed in New York County No. 40 Bronx No. 1, Queens 
No. 667 Richmond & Westchester Counties. 

27 Kings County Register’s Office No. 2028. 

New York County Register’s Office No. 2018. 

Bronx County Register’s Office No. 2200. 

My Commission Expires March 30, 1922. 


Affidavit of Joseph M. Albright. 

******* 

Joseph M. Albright being first duly sworn, according to law, de¬ 
poses and says that he is an employee of the Charles McCaul Com¬ 
pany mentioned in the bill of complaint in the above entitled action, 
and is not the General Manager and has never occupied that position 
with said Company, nor has he ever been held out by said Company 
as it General Manager; that he had read the said bill of complaint 
and particularly paragraph 6 thereof, and that he is the person men¬ 
tioned in said paragraph; that he denies he advised plaintiffs that 
the claims of the Charles McCaul Company had been filed with the 
Secretary of the Treasury by the National Surety Company; the fact 
being that said claims were not so filed. lie also denies that he 
assured the plaintiffs, or Charles H. Bates, that the filing of said 
claims by the National Surety Company or the Charles McCaul 
Company did not in any manner affect the latter Company’s sup¬ 
posed agreement with the plaintiffs. 

Deponent further says that he is acquainted with the financial 
affairs and matters of the said McCaul Company, and that the said 
McCaul Company is not insolvent as alleged in paragraph 10 of said 
bill of complaint. 

JOS. M. ALBRIGHT. 

3—3633a 
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Subscribed and sworn to before me this 14th day of Decem¬ 
ber, 1920. 

rsEAl,.] J. c. HAMMACK, 

Notary Public, D. C. 


Answer of the National Surety Company to Rule to Show Cause. 

Filed December 30, 1920. 

****** * 

The defendant, National Surety Company, in answer to the rule to 
show cause issued herein on the first day of December, 1920, re¬ 
spectfully shows unto the court as follows: 

1. That it is informed and believes and therefore avers that Wil¬ 
liam M. Scanlan was not, on July 11, 1918, or at any time thereafter, 
the general manager or an officer of the Chas. McCaul Company, or 
had any authority express or implied to enter into the contract as 
alleged in paragraph four of the bill of complaint filed herein. That 
it is informed and believes that said Scanlan was employed by the 
Chas. McCaul Company as an estimator and possessed no authority 
to bind said company, and that said McCaul Company refused to 
ratify the act of said Scanlan in executing the supposed contract of 
July 11, 1918, and refused the request of plaintiffs to execute and de¬ 
liver a power of attorney authorizing them to file and prosecute 
the claims of the said McCaul Company. 

2. As to the services alleged in paragraph five of said bill of com¬ 

plaint to have been performed by plaintiffs for and on behalf 
29 of the said McCaul Company, it is informed and believes 
and therefore avers that no such services were by them per¬ 
formed. It says, however, that said plaintiffs, who represented a 
number of contractors other than the Chas. McCaul Company, might 
have appeared on behalf of such other contractors before officials 
of the Treasury Department and the Committees in Congress and 
urged legislative relief for such contractors. On information and 
belief this defendant alleges that many contractors, for themselves 
and through their associations, appeared also before the officials of 
the Treasury Department and Committees of Congress and urged 
legislation for all contractors in like situation. This defendant 
therefore does not believe, and so avers, that the legislation men¬ 
tioned in said bill of complaint was the result of the efforts of the 
plaintiffs, but was the result of the general recognition of Congress 
of the equities of the situation which had been made known to it 
from many sources other than that of the plaintiffs. 

3. Further answering said rule to show cause this defendant denies 
that the claims of the Chas. McCaul Company were filed with the 
Secretary of the Treasury by or through it, and it also denies that 
it has taken an assignment of the said claims or been authorized to 
receive any check, draft or warrant issued or to be issued in pay¬ 
ment of the claims of the said Chas. McCaul Company. 
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4. This defendant is advised that it is not material to answer the 
allegations made in paragraphs seven, eight and nine of said hill of 
complaint. 

5. Upon information and belief this defendant denies that said 

Clias. McCaul Company is insolvent and that if the money 
30 arising from said claims are paid over to it the plaintiffs 
will be unable to collect their fees for services if any in fact 
are owing to them. As to any correspondence by the plaintiffs with 
said McCaul Company this defendant is not informed, but states 
that if there were any such correspondence it is not binding upon 
this defendant. 

6. This defendant is advised that it is not material, in answering 
said rule, to further answer the allegations contained in paragraphs 
eleven, twelve and thirteen of said bill of complaint. 

Having shown cause why this defendant should not be enjoined 
as prayed in said bill of complaint, it prays that it be hence dis¬ 
missed with its costs in that behalf most unreasonably sustained. 

NATIONAL SURETY COMPANY, 

By W. H. RONSAVILLE. 

J. H. BILBREY, 

Att’y for National Surety Co. 


District of Columbia, ss: 

W. H. Ronsaville being first duly sworn deposes and says that he 
is the Resident Manager of the National Surety Company, and that 
he is acquainted with the matters and facts set forth in the foregoing 
and annexed answer of the said National Surety Company to the 
rule to show cause; that he is authorized to verify the same; that 
he has read the said answer and knows that the allegations therein 
made are true, except those allegations made upon information and 
belief, and as to those he believes they are true. 

W. H. RONSAVILLE. 

31 Subscribed and sworn to before me this 16th day of De¬ 

cember, 1920. 

[seal.] J. C. HAMMAOK, 

Notary Public, D. C. 


Motion of Chas. McCaul Company to Dismiss Bill. 

Filed December 30, 1920. 

******* 

The defendant, Chas. McCaul Company, moves the court to dismiss 
the bill of complaint filed herein, and for grounds shows as follows: 

1. That it appears from the bill of complaint that the services al¬ 
leged to have been rendered by plaintiffs for which they seek to 
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recover were lobby services and therefore contrary to public policy. 

2. That the alleged contract which is the basis of the suit is void 
for the reason that it is against public policy. 

3. That the alleged contract does not give the plaintiffs any lien 
on the fund or any part thereof which they seek to enjoin the 
defendant- from receiving. 

4. That the plaintiffs have a plain, adequate and complete remedy 
at law. 

5. And for other matters apparent upon the record. 

BYNUM E. HINTON, 

A tt’y for McCaul Company. 


32 Wm. C. Prentiss, Esquire, 
Atty. for Plaintiffs: 


Please take notice that I shall present the foregoing motion to the 
Court on Friday January 7, 1921, at ten o’clock A. M., or as soon 
thereafter as counsel may be heard. 

BYNUM E. HINTON, 

Att’y for McCaul Company. 

Ree d copy Dec. 30, 1920. 

WILLIAM C. PRENTISS, 

— for pVfs. 


Motion of National Surety Company to Dismiss Bill. 

Filed December 30, 1920. 

* * * * * * * 

The defendant, National Surety Company, moves the court to 
dismiss the bill of complaint filed herein, and for grounds shows 
the court as follows: 

1. That it appears from the bill of complaint that the services 
alleged to have been rendered by plaintiffs for which they seek to 
recover were lobby services and therefore contrary to public policy. 

2. That the alleged contract which is the basis of this suit is void 
as against public policy. 

3. That the alleged contract does not give or entitle plaintiffs to a 
lien on any part of the fund which they seek to enjoin the defendants 
from receiving. 

4. That the plaintiffs have a plain, adequate and com- 
33 plete remedy at law. 

5. And for other grounds apparent upon the face of the 

record. 

J. H. BILBREY, 
Attorney for National Surety Co. 
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Win. C. Prentiss, Esquire, 

Attorney for Plaintiffs: 

Please take notice that I shall present the foregoing motion to the 
Court on Friday, January 7, 1921, at ten o’clock A. M., or as soon 
thereafter as counsel may be heard. 

J. H. BILBREY, 
Attorney for National Surety Co. 


Received copy of the foregoing this 30th day of December, 1920. 
WILLIAM C. PRENTISS, 

Att’y for Plaintiffs. 


Affidavit of Eddy Fairchild for Plaintiffs. 

Filed January 7, 1921. 

$ $ j|c jj{ $ :|c 

District of Columbia, ss: 

Eddy Fairchild, being duly sworn, deposes and says that he is an 
architect by profession and that he is at the present time connected 
with the Hugh S. Roberts Company, Incorporated, general con¬ 
tractors, of New York, New York; that to prior to affiant’s 
34 present employment he was assistant to Mr. Hugh S. Roberts, 
Vice President of the Norman lver Company, Incorporated, 
General Contractors, of New York, New York; 

That said Norman Ker Company during affiant’s employment 
with it had a claim against the United States account of loss and 
damage because of the entrance of the United States into the war 
against Germany, said claim arising out of said company’s contract 
to make alterations and additions to the postoffice and custom house 
building at Nashville, Tennessee; that in connection with such claim 
the Norman Ker Company employed William R. Harr, of the firm 
of Harr & Bates, and Rufus S. Day of Washington, D. C., plaintiffs 
in the above entitled cause, as their attorneys before the Congress 
and the Treasury Department; that during the pendency of said 
claim of said Norman Ker Company, affiant was appointed a mem¬ 
ber of a committee of five contractors to confer with said attorneys 
in regard to obtaining legislation to effect payment of said claim 
along with claims of other contractors, and that in the performance 
of these duties affiant came into frequent communication, both 
orally and by letter, with the said attorneys, and frequently met in 
conferences with said attorneys both Mr. William S. Scanlan and 
Mr. Joseph M. Albright; that affiant understood at the time of said 
conferences that said William M. Scanlan and said Joseph M. 
Albright were the general managers for The Chas. McCaul Com¬ 
pany, Incorporated, of Philadelphia, Pennsylvania, and that afffant 
dealt with each of said persons, namely, William S. Scanlan 
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and Joseph M. Albright, believing they were the general 

35 managers of said The Chas. McCaul Company, and that said 
William S. Scanlan and Joseph M. Albright were folly 

authorized to represent and act for said The Chas. McCaul Company 
and to make contracts in its behalf, and that they represented them¬ 
selves respectively to affiant as possessing full and complete powers 
in such matters as employing counsel or anything else in connection 
with the claims which The Chas. McCaul Company had against 
the Government for losses due to war conditions arising out of its 
contracts for construction of the United States postoffice buildings 
at Birmingham, Alabama, and Alliance, Ohio, and which claims 
were similar to that of the Norman Ker Company, Inc., mentioned 
above. 

Affiant further states that when the matters referred to above 
came to he handled by Mr. Albright on behalf of The Chas. McCaul 
Company instead of by Mr. Scanlan, Mr. Albright as the representa¬ 
tive of the said The Chas. McCaul Company, was appointed a mem¬ 
ber of a Committee of five contractors (of which committee affiant 
was also a member) to deal directly with Harr & Bates and Rufus 
S. Day, in their professional capacity as attorneys and counsellors at 
law, in appearing before the Congress and the Treasury Department 
in behalf of the several claimants represented by said attorneys, one 
of which claimants was known to the affiant and the other members 
of the committee as being the said The Chas. McCaul Company. 

Affiant further states that said William M. Scanlan and said 
Joseph M. Albright, as the representatives of the said The Chas. 
McCaul Company as aforesaid, worked directly under the advice 
and direction of said attorneys Ilarr & Bates and Rufus S. 

36 Day, and especially, of affiant’s own personal knowledge, did 
said Albright, as the representative of the said The Chas. 

McCaul Company, seek and take advice of said attorneys, and in 
the interest of The Chas. HcCaul Company and in connection with 
their claim referred to above. 

Affiant further states that whether or not said William M. Scanlan 
or the said Joseph M. Albright actually had the title of “General 
Manager’’ of The Chas. McCaul Company during the times herein¬ 
above referred to, he is not prepared to say, but affiant believed that 
said Scanlan was general manager and that he was succeeded in that 
position by said Albright; and that this belief arose from acts and 
admissions and the course of conduct of said Scanlan and said 
Albright, and that they were treated in every respect by affiant as 
having all the powers of a general manager for said The Chas. Mc¬ 
Caul Company. 

Affiant further says that said Albright was present at the first 
meeting of a number of contractors, including the Norman Ker 
Company, represented by affiant, at which meeting it was decided 
by said contract ore to employ said William R. Harr and Rufus S. 
Day as their attorneys for the purpose of securing relief from Con- 
grass and the Treasury Department as aforesaid for their losses on 
public buildings under the supervision of the Treasury Department; 
and that said Albright at said meeting represented as aforesaid the 
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said The Chas. McCaul Company, and united with the other con¬ 
tractors in selecting said William R. Harr and Rufus S. Day as their 
attorneys, and agreed on behalf of said Chas. McCaul Company to 
said attorneys being so employed on a contingent fee equal to ten 
per cent of any amount that might be recovered as a result 
37 of any legislative relief that might be granted, through the 
aid of said attorneys, it being understood by affiant that the 
services to be rendered by said attorneys in procuring said relief 
from Congress and the Treasury Department should be of a strictly 
legal and professional character. 

Affiant further says that he knows of his own personal knowl¬ 
edge that said firm of Harr & Bates and Rufus S'. Day made every 
effort, as attorneys, to carry out the terms of their said contracts 
with said contractors, including the said The Chas. McCaul Com¬ 
pany, and that they appeared before committees and subcommittees 
of Congress at various times for said purpose, and briefed and argued 
the questions involved for said committees, and also conferred fre¬ 
quently with the Acting Supervising Architect of the Treasury 
Department with regard to the form that such legislation should 
assume and drafted legislation for such purpose, and kept the con¬ 
tractors who had retained them fully advised as to what progress 
was being made and what steps should be taken to secure the desired 
relief, and affiant believes that, in large measure at least, the legis¬ 
lation which was ultimately passed for the relief of said contractors, 
beginning with the Act of August 25, 1919, and the favorable rul¬ 
ings of the Treasury Department in regard to the construction of 
that Act and the subsequent Act of March 6, 1920, were due in large 
measure ot the aforesaid activities of said firm of Harr & Bates and 
Rufus S. Day, at attorneys for said contractors. 

Affiant further says that as the result of the passage of the aforesaid 
legislation and the presentation of the claims of said Norman 
3.3 Ker Company to the Treasury Department with the aid of 
said attorneys, ITarr & Bates and Rufus S. Day, the said 
Norman Ker Company, secured very substantial relief from the Gov¬ 
ernment for its losses due to war conditions on the U. S. postoffice and 
custom house building at Nashville, Tennessee, and that said com¬ 
pany duly paid said Harr & Bates and Rufus S. Day for their said 
services in accordance with their contract with them, similar to the 
contract with said Harr and Day executed by the said Scanlan on 
behalf of the said The Chas McCaul Company. 

EDDY FAIRCHILD. 

Subscribed and sworn to before me this 6th day of January 1921. 

[seal.] WM. R. ELLIS, 

Notary Public, D. C . 
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Affidavit of William M. Scanlan for Plaintiffs. 

Filed January 7, 1921. 

* * * * * * * 

State of Pennsylvania, 

County of Philadelphia, ss: 

Before me, Eleanor C. Broderick, the undersigned notary public, 
duly appeared William M. Scanlan, who being first duly sworn 
deposes and says: 

That he distinctly recalls the circumstances leading to the 
39 contract between the Chas. McCaul Company of Pennsylvania 
and William R. Harr and Rufus S. Day, Attorneys at Law, 
Washington, D. C., of which the following is a copy, which was 
signed by affiant in the name and on behalf of the Chas. McCaul 
Company on or about July 3, 1918: 


Harr & Bates, 

Attorneys and Counselors at Law, 

Westory Building, 14th and F Streets, 

Washington, D. C. 

Rufus S. Day, 

Attorney at Law, 

Westory Building, 

Washington, D. C. 

William R. Harr. 

Charles H. Bates. 

Contract. 

It i 3 hereby stipulated and agreed, by and between the under¬ 
signed, that in consideration of professional services to be rendered 
by the undersigned attorneys in assisting the undersigned contractor 
or subcontractor to obtain relief from the Congress and the Treasury 
Department of the United States for losses sustained by said, con¬ 
tractor or subcontractor as the result of the entrance of the United 
States into the war with Germany, upon any completed or uncom¬ 
pleted contract or contracts which said contractor may have entered 
into with the United States for the erection of a public building or 
buildings, said undersigned contractor or subcontractor will pay said 
attorneys a contingent fee equal to ten per cent of any increased 
amount paid him as the result of any relief which may be thus 
obtained. 
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It is understood that such sendees shall be of a strictly legal and 
professional character, such as drafting proposed legislation and ap¬ 
pearing as counsel before the proper legislative committees and the 
officials of the Treasury Department. 


In witness whereof the parties hereto have hereunto set their hands 

and seals this — day of-1918. 

(Signed) * RUFUS S. DAY, [seal.] 

Attorney at Law. 

(Signed) WILLIAM R. HARR, [seal.] 

Attorney at Law. 


[Corporate Seal.] 

(Signed) THE CHAS. McCAUL CO., 

Per WM. M. SCANLAN, 

Contractor. 


(Stamped:) The Chas. McCaul Co. Received June 18, 1918. 
Referred to Scanlan. Ans’d-, -. 

Contractor’s residence: 1715 Sansom St., Philadelphia, Pa. 
Jublic buildings involved: P. 0. & Ct. Ho., Birmingham, Ala. 

P. 0., Alliance, Ohio. 


40 Affiant says that Mr. Herbert B. Knox, who had been Presi¬ 
dent and Treasurer of the Company, was dead at the time said 

contract was entered into. His estate was in charge of two executors, 
William A. Carr, Lawyer, and Herbert P. Fisher, M. D. All the 
stock in the McCaul Company was owned by the Estate. New Offi¬ 
cers were named, as follows: H. B. Knox, Jr., President (He was in 
the Army) ; William A. Carr, Vice-President; Dr. Fisher, Treasurer. 
Mr. Carr was to sign contracts; Dr. Fisher was to sign checks. 

The active management of the Company was in the hands of 
Joseph M. Albright and affiant’s, with no very clearly defined lines 
between his duties and affiant’s. Both Mr. Albright and affiant have 
ordered materials and labor and signed contracts, and this is the first 
time affiant has heard of the Company repudiating affiant’s action on 
its behalf. 

The events leading up to said contract were as follows: 

The Chas. McCaul Company received a telegram from James De 
Vault, asking them to join in a movement of contractors to obtain 
reimbursement for losses, and if they joined to send a check for 
$50.00 to (affiant thinks) Messrs. Harr and Day. Albright and 
affiant thought we should go in—Albright consulted with Mr. Carr 
who agreed. A check was sent and the check which was in the 
nature of a retainer, must have been signed by the Treasurer, Dr. 
Fisher. 

When said contract came for signature, affiant advised Albright 
to show it to Mr. Carr, and see if he wanted it signed. Albright later 
handed the contract to affiant with the statement that Mr. 

41 Carr said to sign it, which affiant did. The seal of the Com¬ 
pany was kept in the safe in Albright’s room, and it was 
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affixed to the contract in his room, probably by affiant, in Albright’s 
presence. 

Mr. Carr was familiar with your efforts and commented to affiant 
favorably on the report of the hearings before the Committee. He 
also authorized affiant’s trips to Washington, made upon requests 
from Messrs. Harr and Day to appear before the Committee. 

Affiant does not at this time recall any other points affecting this 
matter. 

WM. M. SCANLAN. 

Subscribed and sworn to before me this 15th day of December, 
1920. 

[seal.] ELEANOR C. BRODERICK, 

Notary Public. 

Commission Expires April 1st, 1923. 


Affidavit of William E. Humphrey for Plaintiffs. 

5|C $ J)C $ 3^ * 

District of Columbia, ss: 

William E. Humphrey, being duly sworn, deposes and says that 
he is an attorney at law practicing in the District of Columbia, and is 
the surviving partner of the law firm of Humphrey & Austin; that 
heretofore, before the passage of the Act of Congress of August 25, 
1919, entitled “An Act for the Relief of Contractors and Sub- 
42 Contractors for the Post Offices and other Buildings and 
Work under the Supervision of the Treasury Department, and 
for Other Purposes,” the affiant’s said firm was employed as attor¬ 
neys by the Charles McCaul Company, defendant in the above en¬ 
titled cause, to aid in the effort then being made in Congress to pro¬ 
cure legislation to reimburse the said McCaul Company for losses 
sustained as contractor for the construction of certain Post Office 
buildings due to conditions caused by the entry of the LTnited States 
into the War with Germany, and in adjusting the fee of the affiant’s 
said firm for services so to be rendered, the officers of the said McCaul 
Company represented that the company had already employed 
Messrs. William R. Harr and Rufus S. Day, plaintiffs in the above 
entitled cause, and had agreed to pay the said Harr and Day a con¬ 
tingent fee of ten per cent (10%) of the amount which might be 
recovered; and at or about the same time the affiant had numerous 
conferences with Herbert B. Knox, Jr., the then President of the said 
Charles McCaul Company, in which the said Knox referred to the 
contract which the said McCaul Company had entered into with the 
said Harr and Day, and during conferences with the said Knox and 
other representatives of the said McCaul Company, the said contract 
with the said Harr and Day was put forward as a reason why the said 
McCaul Company could not agree to pay the affiant’s said firm the 
customary fee of ten per cent (10%). 

WILLIAM E. HUMPHREY. 
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Subscribed and sworn to before me this 3rd day of January, 1921. 
[seal.] JAS. H. BARTENSTEIN, 

Notary Public. 

43 Notice to Counsel. 

4: sfc jfc sfc sfc sjc Jfc 

Bynum E. Hinton, Esquire, 

Attorney for Defendant Chas. McCaul Co. 

Joseph H. Bilbrey, Esquire, 

Attorney for Defendant National Surety Co. 

John E. Laskey, Esquire, 

Attorney for Defendants Houston and Burke. 

Gentlemen : 

We hand you respectively herewith copies of affidavits of Wm. M. 
Scanlan and William E. Humphrey on behalf of the plaintiffs, 
which will be read in support of the application for temporary in¬ 
junction at the hearing upon the returns to the rule to show cause 
in the above entitled case. 

Respectfully, 

CHAS. H. BATES, 

WILLIAM C. PRENTISS, 

Attorneys for Plaintiffs. 

Received copy of the above notice and accompanying affidavits 
acknowledged this 4th day of January, 1921. 

j 

Attorney for Chas. McCaul Co. 

J. H. BILBREY, 
Attorney far National Surety Co. 

44 Receipt of Counsel. 

Julian C. Ilammack. 


Law Offices of 


Bynum E. Hinton, 
Munsey Building, 
Washington, D. C. 

William C. Prentiss, Esq., 

Westory Bldg., 

Washington, D. C. 

My Dear Mr. Prentiss: 


Jan. 4, 1921. 


This is to acknowledge receipt of copies of papers purporting to 
be an affidavit by William M. Scanlan and one by William E, 
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Humphrey which you state will be read to the Court in the suit of 
William R. Harr and Rufus S. Day against Charles McCaul Com¬ 
pany in the matter of the application for temporary injunction. 
Very truly yours, 

B. E. HINTON. 

B. E. H./A. S. 


Amended Bill of Complaint. 

Filed February 1, 1921. 

******* 

To the Supreme Court of the District of Columbia: 

Plaintiffs, by leave of the court first had and obtained, file this, 
their amended bill of complaint, and state as follows: 

1. Plaintiff William R. Harr is a citizen of the United States and 
a resident of the State of Maryland, and Plaintiff Rufus S. Day 
is a citizen of the United States and a resident of the District 

45 of Columbia ; and they bring this suit in their own right. 

2. Defendant, The Chas. McCaul Company, (hereinafter 
termed Chas. McCaul Company), is a corporation foreign to the 
District of Columbia, with its principal office in Philadelphia, State 
of Pennsylvania, but having an agent and doing business in the 
District of Columbia, and is sued in its own right. 

The Defendant, the National Surety Company, is a corporation 
of the State of New York having an agent and doing business in the 
District of Columbia, and is sued in its own right, and as agent 
and assignee of said Chas. McCaul Company. 

Defendant David F. Houston is the Secretary of the Treasury of 
the United States, and is sued in that capacity. 

Defendant John Burke is the Treasurer of the United States, and 
is sued in that capacity. 

3. Prior to April 6, 1917, said Chas. McCaul Company entered into 
a contract with the Secretary of the Treasury of the United States, 
for the construction of the United States postoffice and customhouse 
building at Birmingham, Alabama, and also entered into a contract 
with the defendant the National Surety Company, surety on the bond 
of the original contractor with the Treasury Department to complete 
the construction of the United States postoffice building at Alliance, 
Ohio, in the execution of which contracts said Chas. McCaul Company 
suffered considerable pecuniary losses due to the entrance of the 
United States into the war with Germany on April 6, 1917. 

4. On or about July 1, 1918, said Chas, McCaul Com- 

46 pany, by William M. Scanlan, its agent and representative, 
thereunto duly authorized, entered into a contract with the 

plaintiffs whereby it was stipulated and agreed that, in consideration 
of personal services to be rendered by the plaintiffs, as attorneys, 
in assisting said Chas. McCaul Company to obtain relief from the 
Congress and Treasury Department of the United States for its said 
losses upon the aforesaid contracts of said company with the Secretary 
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of the Treasury of the United Slates, said Chas. McCaul Company 
would pay plaintiffs, as a contingent fee, an amount equal to ten per 
cent of any increased amount that might be paid said Company as 
the result of any relief which might be thus obtained, it being further 
stipulated and agreed in said contract that the services to be rendered 
by the plaintiffs should be of a strictly legal arid professional char¬ 
acter, such as drafting proposed legislation and appearing as counsel 
before the proper legislative committees and the officials of the 
Treasury Department. The following is a true copy of said contract: 

Harr & Bates, 

Attorneys and Counselors at Law, 

Westory Building, 14th and F Streets, 

Washington, D. C. 

Rufus S. Day, 

Attorney at Law, 

Westory Building, 

Washington, D. C. 

Telephone, Main 677. 

William R. Harr. 

Charles H. Bates. 

Contract. 

It is hereby stipulated and agreed, by and between the under¬ 
signed, that in consideration of professional services to be rendered 
by the undersigned attorneys in assisting the undersigned contractor 
or subcontractor to obtain relief from the Congress and the Treasury 
Department of the United States for losses sustained by said con¬ 
tractor or subcontractor as the result of the entrance of the United 
States into the war with Germany, upon any completed or uncom¬ 
pleted contract or contracts which said contractor may have entered 
into with the United States for the erection of a public build- 
47 ing or buildings, said undersigned contractor or subcontractor 
will pay said attorneys a contingent fee equal to ten percent 
of any increased amount paid him as the result of any relief which 
may be thus obtained. 

It is understood that such services shall be of a strictly legal and 
professional character, such as drafting proposed legislation and ap¬ 
pearing as counsel before the proper legislative Committees and the 
officials of the Treasury Department. 
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In witness whereof the parties hereto have hereunto set their hands 

and seals this — day of-, 1918. 

(Signed) ' RUFUS S. DAY, [seal.] 

Attorney at Law. 

(Signed) WILLIAM R. HARR, [seal.] 

Attorney at Law. 

(Signed) THE CHAS McCAUL CO., 

Per WM. M. SCANLAN, [seal.] 

Contractor. 

(Stamped:) The Chas. McCaul Co. Received June 18, 1918. 
Referred to Scanlan. Ansd.-,-. 

Contractor’s residence: 1715 Sansom St., Philadelphia, Pa. 

Public buildings involved: P. 0. & Ct. Ho., Birmingham, Ala. 

P. O. Alliance. Ohio. 

5. After the execution of the aforesaid contract plaintiffs, by 
themselves and also by their representative and agent, Charles H. 
Bates, law partner of plaintiff, William R. Harr, fully performed all 
their obligations thereunder by drafting proposed legislation by Con¬ 
gress for the relief of said Chas. McCaul Company, appearing as 
counsel for said company before the proper legislative committees 
and committeemen of the two Houses of Congress, as well as before 
the officials of the Treasury Department, and in other ways, and as 
a result of such efforts and assistance on their part, in large measure 
at least, the following Act was passed by Congress and ap- 
48 proved by the President of the United States, on August 25, 
1919, for the relief of the Chas. McCaul Company and other 
contractors coming within its terms, to-wit: 

(Public—No. 41—66th Congress.) 

(H. R. 6323.) 

An Act for the relief of contractors and subcontractors for the post 

offices and other buildings and work under the supervision of the 

Treasury Department, and for other purposes. 

Be it enacted by the Senate and House of Representatives of the 
United States of America in Congress assembled, That the Secretary 
of the Treasury is hereby authorized and directed, under such reg¬ 
ulations as he may prescribe, to receive fully itemized and verified 
claims and reimburse contractors and their subcontractors, includ¬ 
ing material men, for the construction, improvement, special repair, 
equipment, or furnishing of post offices and other buildings or work 
under the supervision of the Treasury Department (as well as the 
United States courthouse in the District of Columbia and the ap¬ 
proaches and retaining wall to the Lincoln Memorial in the District 
of Columbia) whose contracts were awarded or whose bids as there¬ 
after accepted were mailed or delivered to the proper governmental 


CHAS. MC CAUL CO. ET AL. VS. \V. R. HARR ET At. 31 

authority prior to the entrance of the United States into the war with 
Germany, to wit, April 6, 1917, and whose contracts have been or 
will be completed after said date, for loss due directly to increased 
costs thereafter arising, due either, first, to increased cost of labor or 
materials, or, second, to delay on account of the action of the United 
States Priority Board or other governmental activities, or, third, to 
commandeering by the United States Government of plants or ma¬ 
terials shown to the Secretary of the Treasury to have been sus¬ 
tained by them in the fulfillment of such contracts by reason of war 
conditions alone: Provided, That any subcontractor may submit his 
claim through the contractor or to the Secretary of the Treasury. 
And the Secretary of the Treasury is hereby directed to submit from 
time to time estimates for appropriations to carry out the provisions 
of this Act: Provided further, That no claims for such reimburse¬ 
ment shall be paid unless filed with the Treasury Department within 
tin •ee months after the passage of this Act: And provided further, 
That in no case shall the contractor or subcontractor be reimbursed 
to an extent greater than is sufficient to cover his actual increased 
cost in fulfilling his contract or subcontract, exclusive of any and all 
profits to such contractor or subcontractor; nor shall such re- 
4!) imbursement include any advances or payments made by the 
sureties of such contractor or subcontractor in executing the 
work, but the surety on any contract coming within the provisions 
of this Act who, as surety, has completed, or may complete, the work 
of anv defaulting contractor on any such contract, or who has fur¬ 
nished financial assistance to a failing contractor on any such con¬ 
tract whereby such contractor has been enabled to complete such 
contract, may file claim, within the period hereinbefore fixed, and 
be reimbursed in the manner hereinbefore provided for the in¬ 
creased cost due to the causes hereinbefore specified of the labor and 
material supplied in so completing any such contract, or for the in¬ 
creased cost of the labor and material paid for from funds so fur¬ 
nished bv such surety: And provided further, That the Secretary 
of the Treasury shall report to Congress at the beginning of each ses¬ 
sion thereof the amount of each expenditure and the facts on which 
the same is based. 

Approved, August 25, 1919. 

0. Plaintiffs further say that after the passage of said Act of Au¬ 
gust 25, 1919, they and said Charles H. Bates, acting on their behalf, 
at the request of, and in cooperation with the said Chas. McCaul 
Company, and as attorneys for said company under their aforesaid 
contract, had numerous conferences with the Acting Supervising 
Architect of the Treasury and the Comptroller of the Treasury and 
other officials of the Treasury Department of the United States and 
made other efforts, as attorneys for said Chas. McCaul Company, for 
the purpose of securing a construction of said Act of Congress of 
August 25, 1919, most favorable to said Chas. McCaul Company and 
for the expeditious settlement of the claims presented thereunder, 
and in order to secure greater relief to said Chas. McCaul Company, 
plaintiffs also rendered legal services in securing the passage of addi¬ 
tional legislation for the relief of said Chas. McCaul Company and 
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other contractors, including an immediate appropriation for the pay¬ 
ment of claims under the said Act of August 25, 1919, arid 

50 as a result, in a large measure at least, of their said efforts, the 
following provision was inserted in the Deficiency Appropri¬ 
ation Act of Congress approved March 6, 1920, (Public No. 155, 66th 
Congress), amending the said Act of August 25, 1919, and enlarg¬ 
ing its benefit to the said Chas. McCaul Company and other con¬ 
tractors, to-wit: 

“Relief of contractors: Toward the amount necessary for the pay¬ 
ment of claims of contractors, and so forth, arising under the Act 
entitled An Act for the relief of contractors and subcontractors for 
the post offices and other buildings and work under the supervision 
of the Treasury Department, and for other purposes, approved Au¬ 
gust 25, 1919, $500,000: Provided, That the Secretary of the Treas¬ 
ury is authorized to make partial payments of any claim payable 
under said Act, and to make payment of any and all loss and ex¬ 
pense (exclusive of profits) incurred by a contractor or subcontractor 
in fulfilling his contract or subcontract with the Treasury Depart¬ 
ment in excess of the amount which such contractor or subcon¬ 
tractor may receive under the terms of his contract or subcontract, 
if such loss and expense were, in the opinion of the Secretary of the 
Treasury, due to war conditions.’’ 

7. Plaintiffs further say that, due in part at least to their efforts 
as attorneys for the said Chas. McCaul Company as aforesaid, the 
Congress of the United States, in the Railroad Deficiency Act, ap¬ 
proved May 8, 1920, (Public No. 195, 66th Congress), made a fur¬ 
ther appropriation of $500,000 for the relief of contractors under 
the Act of August 25, 1919, including the defendant, the Chas. Mc¬ 
Caul Company, and further that, due in part at least to their efforts 
as said attorneys, there was included in the Sundry Civil Appropri¬ 
ation Act of June 5, 1920 (Public No. 246, 66th Congress), a fur¬ 
ther sum of $1,000,000 for the payment of contractors coming under 
the said Act of August 25, 1919, thus making a total of two million 

dollars so appropriated by Congress and held in the Treas- 

51 ury of the United States, which sum, plaintiffs are informed 
and believe, and therefore aver, will be more than sufficient 

to pay all of the claims arising under said Act of August 25, 1919, 
as amended by said Act of March 6, 1920, including those of de¬ 
fendant, The Chas. McCaul Company. 

8. Plaintiffs further say that said Chas. McCaul Company, after 
the execution of its aforesaid contract with plaintiffs, set out in par¬ 
agraph 4 hereof, recognized and confirmed said contract and treated 
plaintiffs as their said attorneys under said contract to secure for said 
company relief from Congress and the Treasury Department as 
aforesaid, from the time said contract was entered into (about July 
1, 1918), down to the passage and approval of said Act of Congress 
of August 25, 1919, during all of which period plaintiffs performed 
valuable and effective services for said Chas. McCaul Company as 
aforesaid pursuant to their said contract, but that, on or about No¬ 
vember 1, 1919, after the passage of said Act of Congress of August 
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25, 1919, said Chas. McCaul Company, with intent to hinder, delav 
and defraud plaintiffs in the collection of the attorneys’ fees which 
would accrue to them under their aforesaid contract with said com¬ 
pany, and to prevent plaintiffs from acquiring any attorneys’ lien 
upon, or possession or control of any checks, drafts, warrants or 
moneys, which might be issued or become payable by the Treasury 
Department to said Chas. McCaul Company pursuant to said Act 
of August 25, 1919, proceeded wholly to ignore plaintiffs in the fur¬ 
ther prosecution of said claims of said Chas. McCaul Company, and 
without the knowledge of plaintiffs employed another attorney, to- 
wit, one Bynum E. Hinton, of Washington, D. C., (who was 

52 and is one of the attorneys of the defendant the National 
Surety Company, and was designated by said National Surety 

Company for the purpose) to represent said Chas. McCaul Company 
in the presentation of their said claims to the Treasury Department; 
that on or about said latter date, said Chas. McCaul Company through 
said attorney, Bynum E. Hinton, filed with the Secretary of the 
Treasury of the United States two claims under said Act of August 
25, 1919, for the losses, exclusive of profits, sustained by said com¬ 
pany in the fulfillment of its aforesaid contracts for the construction 
of the said United States postoffice and custom house building at 
Birmingham, Alabama, and the construction of the said United 
States postoffice building at Alliance, Ohio, its claim for such losses 
on the Birmingham, Alabama, postoffice and customhouse building 
being for $389,274.54, and that for the Alliance, Ohio, postoffice 
building being for approximately $14,000; its final claim on account 
of the Birmingham postoffice building, as plaintiffs are advised and 
believe, having since been increased from time to time by consider¬ 
able amounts, but the total present amount of said claim is to the 
plaintiffs unknown. 

9. And plaintiffs say that at the time of the filing of the aforesaid 
claims by said Chas. McCaul Company through said attorney, Bynum 
E. Hinton, and at all times prior and subsequent thereto, plaintiffs 
stood ready and willing to file and prosecute said claims and per¬ 
form all services required of them under their aforesaid contract 
with said Chas. McCaul Company, and so repeatedly advised said 
Chas. McCaul Company. 

10. Plaintiffs say that it was not until on or about No- 

53 vember 21, 1919, that plaintiffs learned that said claims of 
the said Chas. McCaul Company had been presented to the 

Treasury Department; that on or about said date one J. M. Albright, 
who was then acting as managing agent of the said Chas. McCaul 
Company, was in Washington, and was asked by said Charles H. 
Bates, law partner of plaintiff Harr, when the said Chas. McCaul 
Company was going to forward its claims to plaintiffs for presentation 
to the Treasury Department, as the time in which to file said claims 
was then growing short, and that said Albright replied that said 
company had already presented its claims through the National 
Surety Company, and explained that said Chas. McCaul Company 
had transferred all its collateral etc. to the National Surety Company, 
which company was then attending to the financial affairs of said 
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Chas. McCaul Company and at said time said Albright assured said 
Bates that such action on the part of said Chas. McCaul Company and 
said National Surety Company did not in any manner affect the 
aforesaid contract of the said Chas. McCaul Company with plain¬ 
tiffs, and that the plaintiffs would certainly be paid their attorneys’ 
fees, said assurance having been immediately communicated to plain¬ 
tiffs by said Bates and having had the effect of misleading plaintiffs 
as to the real intention of the said Chas. McCaul Company in regard 
to the payment of plaintiffs’ fees under their said contract, the real 
intention of said Chas. McCaul Company then being, as above stated, 
to hinder, delay and defraud plaintiffs in the collection of their said 
attorneys’ fees. 

11. Plaintiffs are informed and believe, and therefore aver, that 
after the passage of said Act of August 25, 1919, and on or 

54 about, to wit, November 1, 1919, and after the rendition by 
plaintiffs of legal services to said Chas. McCaul Company 

under said contract as aforesaid, the defendants Chas. McCaul Com¬ 
pany and National Surety Company conspired together to hinder, 
delay and defraud plaintiffs in the collection of the fees which would 
accrue to them under said contract with said Chas. McCaul Com¬ 
pany, by agreeing together to ignore plaintiffs in the presentation of 
said claims of said Chas. McCaul Company to the Treasury Depart¬ 
ment, and presenting said claims through another attorney em¬ 
ployed by them for said purpose, and to accomplish said fraudulent 
scheme said defendants thereafter presented said claims to the Treas¬ 
ury Department through said attorney of said National Surety Com¬ 
pany, Bynum E. Hinton; and further to carry out such fraudulent 
scheme said Chas. McCaul Company, at or about the same time, 
turned over to said National Surety Company, control of the affairs 
of said Chas. McCaul Company by electing or designating one How¬ 
ard Abrahams (who was then and still is Vice-President and Assist¬ 
ant General Manager of said National Surety Company) as President 
of said Chas. McCaul Company, and otherwise placed the affairs of 
said Chas. McCaul Company under the control of said National 
Surety Company; and plaintiffs charge and aver that until the Chas. 
McCaul Company so turned over the management of its affairs to 
said National Surety Company, and arranged for the presentation of 
the claims of said Chas. McCaul Company to the Treasury Depart¬ 
ment through said attorney of the said National Surety Company, 
the president and other officers of the Chas. McCaul Company had 
recognized the contract of the plaintiffs with said McCaul 

55 Company and the relation of the plaintiffs as attorneys for 
the said McCaul Company in the premises; and plaintiffs fur¬ 
ther aver and charge, upon information and belief, that by reason of 
such fraudulent and collusive turning over of the charge and man¬ 
agement of the affairs of said Chas. McCaul Company to said Na¬ 
tional Surety Company, the latter company has assumed and has 
ever since exercised full charge and control over the affairs of said 
Chas. McCaul Company for the purpose, among others, of attempt¬ 
ing to repudiate said contract of the plaintiffs with said Chas. McCaul 
Company and of collecting and receiving the proceeds of said claims 
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of said Clias. McCaul Company and diverting the same and the 
other assets of said company from payment of the plaintiffs’ fees as 
agreed upon in the said contract, and unless enjoined bv this honor¬ 
able court the said National Surety Company, through its control 
of said Clias. McCaul Company, and with the acquiescence of the of¬ 
ficers and stockholders of the said McCaul Company, will so collect 
and receive all the proceeds of the said claims of the said Chas. Mc¬ 
Caul Company and remove the same from the District of Columbia 
and divert them and all other assets of said Chas. McCaul Company 
from the payment of the plaintiffs’ said fees. 

12. Plaintiffs further say that they are informed and believe, and 
therefore aver, the defendant Houston, Secretary of the Treasury, 
has completed a partial audit of the aforesaid claim of the said 
Chas. McCaul Company for losses on said postoffice at Alliance, Ohio, 
and is about to authorize the payment of, and the defendant Burke, 

Treasurer of the United States, is about to pay over to said 

56 Chas. McCaul Company, either directly or through said Na¬ 
tional Surety Company or said attorney, Bynum E. Hinton, 

the sum of approximately $10,000 in settlement of said claim, out of 
said moneys in the Treasury of the United States appropriated by 
Congress as aforesaid; and further that said defendant Houston, as 
Secretary of the Treasury, is completing an audit of said claim of the 
Chas. McCaul Company for losses on the Birmingham, Alabama, 
postoffice and customhouse building, and is about to authorize a 
partial payment to said Chas. McCaul Company, and the defendant 
Burke, as Treasurer of the United States, is about to pay to said Chas. 
McCaul Company, as aforesaid, out of the said moneys in the Treas¬ 
ury of the United States appropriated by Congress as aforesaid, a 
large sum of money, estimated at $100,000.00, or more, as part pay¬ 
ment on said claim. 

13. Plaintiffs are informed and believe, and therefore aver, that 
the defendant Chas. McCaul Company is at the present time insol¬ 
vent and unable to pay its just obligations; that its expectations of 
meeting its obligations in the future, either in whole or in part, de¬ 
pend upon its ultimately being reimbursed, under said Act of Con¬ 
gress of August 25, 1919, for its increased costs, due to war con¬ 
ditions, on its aforesaid contracts for the construction or completion 
of the postoffice arid customhouse buildings at Birmingham, Ala¬ 
bama, and Alliance, Ohio; that under said Act of Congress of Au¬ 
gust 25, 1919, the Chas. McCaul Company can be paid only the 
losses and expenses actually incurred by it in the construction of 
said buildings due to war conditions without any allowance to it 

for profits whatsoever; that plaintiffs are informed and be- 

57 lieve, and therefore aver, that in July 1918 said Chas. Mc¬ 
Caul Company was heavily in debt and its liabilities ex¬ 
ceeded its assets; that it has only been able to continue work on the 
aforesaid public buildings because of moneys advanced to the extent 
of about $120,000 and credit extended by said National Surety Com¬ 
pany, as plaintiffs are informed and believe; that, as the plaintiffs 
are advised and believe, and therefore aver, under said Act of Con¬ 
gress of August 25, 1919, neither said Chas. McCaul Company nor 
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said National Surety Company can now be reimbursed for said 
$120,000 or any other moneys so advanced by the National Surety 
Company, because said National Surety Company failed to file its 
claim for money so advanced to the said McCaul Company within 
the time prescribed by said Act, said Act expressly forbidding said 
Chas. McCaul Company from being reimbursed any amounts so 
advanced by the National Surety Company; and the plaintiffs are 
informed and believe and therefore charge and aver that with the 
amount of said advances by said National Surety Company so 
eliminated from the said claims of said Chas. McCaul Company, 
the said Chas. McCaul Company is and will be hopelessly insolvent; 
and plaintiffs are informed and believe and, therefore, charge and 
aver that it is the purpose and intention of the said Chas. McCaul 
Company, in the event there should be any surplus over and above 
its liabilities after payment of its aforesaid claims to the extent to 
which the Treasury Department may find them allowable, to re¬ 
move any such surplus from this jurisdiction and distribute the 
same among the stockholders of said Chas. McCaul Company and 
ignore its liability to plaintiffs on their aforesaid contract, 

58 and thereby hinder, delay and defraud the plaintiffs in the 
collection of their said fees under said contract. 

14. Plaintiffs further aver that, as they are advised and believe, it 
is the purpose and intention of the defendant Chas. McCaul Com¬ 
pany upon securing payment, in whole or in part, of its said claims 
by the Treasury Department, to remove all of such moneys from 
the jurisdiction of this court, for the purpose of hindering, delaying 
and defrauding plaintiffs in the collection of their said attorneys' 
fees. 

15. Plaintiffs are also informed and believe that the officials of the 
Treasury Department will, unless restrained by order of this Hon¬ 
orable Court, issue a Treasury check or warrant payable to the order 
of said Chas. McCaul Company for the amounts found to be due 
as aforesaid upon or arising out of the said claims of the said Chas. 
McCaul Company, and have issued and are about to deliver such a 
draft, check or warrant for about $10,000 on account thereof. 

16. Plaintiffs further say that, by virtue of the personal services 
rendered by them as aforesaid, in pursuance of their said contract 
with said Chas. McCaul Company, they are entitled to, and by this 
suit seek to establish, an equitable lien for the payment of their said 
attorneys’ fees upon the aforesaid moneys in the Treasury of the 
United States found to be due the said Chas. McCaul Company by 
the Secretary of the Treasury as aforesaid upon their aforesaid 
claims under said Act of August 25, 1919, as amended, and appro¬ 
priated by Congress, all of which fund was in effect produced, in 
large measure at least, by their services, as aforesaid; and plaintiffs 

further say their said lien will be defeated and lost to plain- 

59 tiffs if said defendant, the Chas McCaul Company, or said 
defendant the National Surety Company, is permitted to 

secure possession of said moneys and remove the same from the 
jurisdiction of this court. 
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17. Plaintiffs are without any plain, adequate and complete rem¬ 
edy at law, by reason of the facts hereinabove set forth. 

Wherefore, the premises considered, plaintiffs pray: 

I. That process issue out of this court, directed to said defendants, 
The Chas. McCaul Company, the National Surety Company, David 
F. Houston, Secretary f the Treasury, and John Burke, Treasurer 
of the United States, commanding them, and each of them, to 
appear and make answer to this bill of complaint, but not under 
oath, answer under oath being hereby expressly waived; and to abide 
by and perform the orders and decrees of this court in the premises. 

II. That the defendants, The Chas. McCaul Company and the 
National Surety Company, and each of them, be perpetually en¬ 
joined and restrained, either by themselves or their agents, or as¬ 
signs, from applying for, demanding or receiving from the United 
States, or from any officers thereof, any warrant, draft, check or 
order, or any moneys in any other manner, in payment of said 
claims or any part thereof, except as hereinafter prayed. 

III. That defendant, David F. Houston, as Secretary of the Treas¬ 
ury, and defendant, John Burke, as Treasurer of the United States, 
and their successors in office, be enjoined from issuing or delivering 

to defendant, The Chas. McCaul Company, or said National 

60 Surety Company, their agents or assigns, or to any other per¬ 
sons, any warrant, draft, check, or order, or any moneys in 

any other manner, in payment of said claims as appropriated for, 
or for any part thereof, except as hereinafter prayed. 

IV. That a receiver be appointed by this Honorable Court, with 
authority to demand and receive from the defendants the Secretary 
of the Treasury and Treasurer of the United States ten per centum 
of any moneys appropriated and authorized to be paid in settlement 
of said claims of the Chas. McCaul Company under said Act of 
August 25, 1919, as amended, (or any draft, check or warrant issued 
on account thereof) and to receipt for the same, and to retain the 
same in his possession to await the further orders of this Court in 
the premises. 

V. That a rule may issue herein, against the defendants the Chas. 
McCaul Company and the National Surety Company, directing them 
severally to show cause on or before a certain day, why they, and 
each of them sho.uld not be enjoined from applying for, demanding 
or receiving from the United States or from any officer thereof, any 
warrant, draft, check or order, or moneys in any other manner, in 
payment of said claims or any part thereof. 

VI. That a rule may issue herein, against defendant, David F. 
Houston, as Secretary of the Treasury, and defendant John Burke, 
as Treasurer of the United States, and each of them, directing them 
and each of them to show cause in this court, on or before a certain 
day, why they and each of them should not be restrained by a pre¬ 
liminary injunction or restraining order, as herein prayed. 

61 VII. That this court will determine and decree that plain¬ 
tiffs have a lien, for the payment of their said attorneys’ fees, 

upon any moneys found by the Secretary of the Treasury to be due 
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and authorized to be paid to The Chas. McCaul Company, under the 
aforesaid Act of Congress of August 25, 1919, as amended, and that 
plaintiffs are entitled to have and recover from defendant, the Chas. 
McCaul Company out of such funds, a sum equal to ten per cen¬ 
tum of the total amount payable to or received by, said Chas. McCaul 
Company or by the said National Surety Company, on its behalf 
from the Treasury Department in payment of the aforesaid claims of 
said Chas. McCaul Company. 

VIII. That plaintiffs have such other and further relief in the 
premises as to this Honorable Court shall seem meet and proper, 
and as the exigencies of the case may require. 

WILLIAM R. HARR, 
RUFUS S. DAY, 

Plaintiffs. 

WILLIAM C. PRENTISS, 

CHARLES H. BATES, 

Attorneys for Plaintiffs. 

District of Columbia, ss : 

William R. Harr, being first duly sworn, deposes and says, that he 
has read the foregoing and annexed Amended Bill of Complaint, by 
him subscribed as plaintiff, and is familiar with the contents thereof, 
and that the matters and things therein stated are true, as he verilv 
believes. 

WILLIAM R, HARR. 

62 Subscribed and sworn to before me this 1st day of Febru¬ 
ary A. D. 1921, the affiant being to me personally well known. 
[seal.] THOS. W. O’BRIEN, 

Notary Public , D. C. 

Fiat of Justice Stafford. 

Leave to file is granted. 

WENDELL P. STAFFORD, 

Justice. 

Affidavit of Charles H. Bates on Behalf of Plaintiffs. 

Filed February 1, 1921. 

******* 

Charles H. Bates, being first duly sworn, deposes and says: 

That he is a member of the firm of Harr & Bates, Attorneys at 
Law, Washington, D. C., of which William R. Harr, one of the plain¬ 
tiffs in the above entitled cause, is the other member, and is familiar 
with the matters and things set forth in plaintiffs’ petition, having 
been associated with the plaintiffs in the effort to secure relief from 
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the Congress and the Treasury Department for the defendant, The 
Chas. McCaul Company, as set forth in said petition; 

That after The Chas. McCaul Company signed the contract with 
said William R. Harr and Rufus S. Day, referred to in said petition, 
(about July 1, 1918) affiant had conferences on behalf of 

63 said plaintiffs with William M. Scanlan, who signed said con¬ 
tract for and on behalf of said Chas. McCaul Company and 

was representing said company in the effort to secure relief from 
Congress and the Treasury Department for their losses on their 
Treasury Department contracts, including the Birmingham, Ala¬ 
bama, and Alliance, Ohio, postoffice etc. buildings; that he himself 
understood from his relations with said Scanlan that said Scanlan 
had full authority to represent said Chas. McCaul Company in said 
matter, being given to understand that said Scanlan was manager of 
the said Chas. McCaul Company. 

Affiant further says that in the course of the conduct of the afore¬ 
said matter he also met one J. M. Albright, who was also acting as 
representative of said Chas. McCaul Company, and had frequent 
conferences with said Albright regarding the best method of hand¬ 
ling the claims of the said Chas. McCaul Company and said other 
contractors before Congress and the Treasury Department. 

Affiant further says that after the passage of the Contractors’ Re¬ 
lief Act of August 25, 1919, for the relief of said Chas. McCaul 
Company and the other contractors, referred to in the petition, 
affiant, on behalf of said plaintiffs, Harr and Day, communicated 
with said Chas. McCaul Company, and their said representatives, 
from time to time, with reference to their claims before the Treasury 
Department, and, acting on behalf of said plaintiffs, gave to the 
said Chas. McCaul Company the full benefit of advice and other 
services in the same manner and even to a greater extent than to 
other clients who likewise entered into contractual relations with 
said plaintiffs; and also urged upon said Chas. McCaul Com- 

64 pany the prompt presentation of their claims through the 
plaintiffs, or his firm acting for plaintiffs, which he under¬ 
stood they intended to do in pursuance of their said contract. 

That, however, on November 20, 1919, said J. M. Albright called 
at his office, and on that occasion affiant asked said Albright when 
the said Chas. McCaul Company was going to put in its claims, as 
the time was then very short; that said Albright then replied, greatly 
to the affiant’s surprise, that said company had already presented 
its claims through the National Surety Company, defendant in the 
above entitled cause; that said Albright then and there explained to 
affiant that said Chas. McCaul Company had transferred all of its 
collateral to the National Surety Company, and that said company 
was then attending to its financial affairs; that affiant then asked 
said Albright if said Chas. McCaul Company had abandoned the 
construction of the Birmingham, Alabama, postoffice building and 
if it had been taken over by said Surety Company, to which said 
Albright replied that it had not done so, but that everything was 
still being conducted in the name of the Chas. McCaul Company, 
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and that the National Surety Company was simply looking after 
all financial transactions; that affiant then said to said Albright, “Of 
course any such action on the part of the McCaul Company and the 
Surety Company did not in any manner affect our agreement with 
the McCaul Company (referring to said contract between said McCaul 
Company and plaintiffs referred to in said petition) under which we 
are to receive an amount equal to ten per centum of its claims”; to 
which said Albright replied, “Certainly not. You have your con¬ 
tract with them and they have to live up to it.” Affiant fur- 
65 ther says that said Albright was entirely pleasant during the 
whole conversation and by his manner as well as his words 
indicated his entire confidence that plaintiffs would get their full 
fee, under said contract, from the Chas. McCaul Company; all of 
which information affiant communicated at once to plaintiffs. And 
affiant says that the aforesaid representations by said Albright to him 
greatly misled him as to the real intentions of said McCaul Company 
in regard to the payment of plaintiffs for their services under their 
said contract, if having only recently come to his knowledge that the 
McCaul Company were trying to repudiate their contract with plain¬ 
tiffs and avoid their just liability to plaintiffs for the services ren¬ 
dered by them and affiant, as plaintiffs’ agent thereunder. 

CHARLES H. BATES. 

Subscribed and sworn to before me this 31 day of January A. D. 
1921, the affiant being personally well known to me. 

[seal.] JOS. H. BARTENSTEIN, 

Notary Public, D. C. 


Memorandum. 

February 1, 1921.—Order substituting Guy F. Allen, Acting 
Treasurer of the United States, defendant in place of John Burke, 
resigned, filed. 

66 Stipulation. 

Filed February 18, 1921. 

* * * * * * * 

The plaintiffs, by leave of the court, having filed an Amended 
Bill, and Guy F. Allen, Acting Treasurer of the United States, hav¬ 
ing been substituted as defendant in place of John Burke, resigned, 
it is hereby stipulated by and between counsel for the respective 
parties to this cause that the rule to show cause heretofore issued 
shall stand and remain in force and that the defendants shall be 
allowed fifteen days from the date hereof within which to file further 
answers or showings in response to said rule and to demur to or 
answer the said Amended Bill, as they may be advised, and that the 
cause shall then stand for further hearing before Mr. Justice Stafford 
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at such time as may be agreed upon, or, in the absence of agree¬ 
ment, upon two days’ notice to be given by any of the parties hereto. 
Entered into this 2nd day of February 1921. 

CHARLES H. BATES, 
WILLIAM C. PRENTISS, 

Attorneys for Plaintiffs. 

B. E. HINTON, 

Attorney for Chas. McCaul Company. 

J. H. BILBREY, 

Attorney for National Surety Co. 
JOHN E. LASKEY, 

s., 

United States Attorney, for 
Defendants Houston and Allen. 


67 Letter from Bynum E. Hinton to William C. Prentiss. 
Julian C. Hammack. 


Law Offices of 
Bynum E. Hinton, 
Munsey Building. 


Washington, D. C., Feb. 17, 1921. 

William C. Prentiss, Esq., 

Attorney at Law, 

Westory Building, 

D. C. 


Dear Mr. Prentiss: 


This is to confirm the understanding which we had over the tele¬ 
phone that the time of the defendants for answering, demurring or 
otherwise pleading to the amended bill of the plaintiffs in the case 
of William R. Harr and Rufus S. Day vs. the Charles McCaul Com¬ 
pany et. al., in equity No. 38,469, and of answering the rule to show 
cause thereon, is extended for an additional fifteen days beyond the 
time fixed in the sstipulation heretofore signed. I thank you for this 
courtesy. 

Very truly yours, 

BYNUM E. HINTON, 
Attorney for Charles McCaul Company. 


B. E. H./A. S. 


< 


6—3633a 
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68 Answer of the Chas. McCaul Company to the Rule to Show 

Cause. 

Filed March 5, 1921. 

******* 

The defendant, Chas. McCaul Company, in answer to the rule to 
show cause why it should not be enjoined as prayed in the amended 
bill of complaint filed herein, respectfully shows unto the court as 
follows: 

1. That William M. Scanlan, who, it is alleged in paragraph four 
of the said amended bill of complaint, entered into a contract with 
the plaintiffs on July 11, 1918, on behalf of this defendant, was not 
its general manager, was not an officer or director of the company, 
but was merely employed by the company in the capacity of an 
estimator and had no authority whatever to enter into, on behalf of 
this defendant, the alleged contract or any other contract. 

That in respect of the officers and agents of the defendant corpjra- 
tion who are authorized to enter into obligations on its behalf, 
Article 30 of the by-laws of this defendant in force on July 11, 1918, 
and at all times since provide as follows: 

“The president shall preside at all meetings of the stockholders 
and directors; he shall have general and active management of the 
company, shall see that all orders and resolutions of the Board are 
carried into effect; shall execute bonds, mortgages and other con¬ 
tracts, requiring a seal under the seal of the company; shall keep in 
safe custody the seal of the company, and when authorized by the 
Board affix the seal to any instrument requiring the same, and the 
seal when so affixed shall be attested by the signature of the Secre¬ 
tary or the Treasurer. He may sign certificates of stock.” 

Subdivision 8 of Article 24 of the by-laws in force on July 11, 
1918, and at all times since provides: 

69 “That the Board of Directors shall have power to deter¬ 
mine who shall be authorized on the company’s behalf to 

sign bills, notes, receipts, acceptances, endorsements, releases, con¬ 
tracts and documents.” 

The defendant further states that neither its Board of Directors 
nor anyone with delegated authority so to do ever authorized the 
said Scanlan to enter into the said contract, nor has the company 
in any way ever ratified or confirmed the alleged contract of July 
11, 1918, or requested the plaintiffs to perform any services of any 
nature for it. On the contrary the said plaintiffs on April 12, 1920, 
requested this defendant to execute and deliver to them a power of 
attorney authorizing plaintiffs to represent it in the prosecution of 
its said claims, but the defendant refused to execute and deliver the 
same. And the defendant further states that if the plaintiffs per¬ 
formed any services directly for it in respect of the legislation de- 
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scribed in paragraphs 5, 6, and 7 of the said amended bill of com¬ 
plaint, or before the Treasury Department, it was without the knowl¬ 
edge and request of this defendant. 

On information and belief, however, the defendant states that 
plaintiffs represented several contractors who were interested in ob¬ 
taining from Congress such legislation as was passed, and it is be¬ 
lieved that the plaintiffs did appear before the legislative committees 
of Congress and urged legislation of the nature of that described in 
said amended bill of complaint. But this defendant states that a 
great number of contractors, their sureties and creditors, who were 
not represented by the plaintiffs and had no connection with the 
plaintiffs also appeared before the officials of the Treasury Depart¬ 
ment and the committees in Congress and also urged that 
70 legislation be passed giving contractors relief from losses 
suffered by them as a result of the entry by the United States 
into the War with Germany. 

This respondent is further informed and believes and therefore 
avers that at a meeting of the Association of Government Contractors, 
held on or about the 11th and 12th of June, 1918, there being pres¬ 
ent at this meeting about sixteen contractors, this Association em¬ 
ployed the plaintiffs herein to represent the said Association and its 
members in obtaining from Congress relief legislation of the char¬ 
acter described in the amended bill of complaint and agreed to and 
did pay the plaintiffs $500.00 retainer fee, and agreed to pay them a 
further contingent fee of 10% of whatever might be eventually al¬ 
lowed and paid to said members of the Association then present. 
The sixteen contractors present at said meeting did not include 
this-defendant or any representative of this defendant. Following 
said meeting this defendant was advised of this movement and fur¬ 
ther advised that each of the said sixteen contractors had agreed to 
contribute to the Association of Government Contractors $50.00, and 
this defendant was asked by said Association to contribute, and it 
did contribute to said Association, the sum of $50.00 on the repre¬ 
sentation that “the $50.00 we are requesting from the various con¬ 
tractors goes into our treasury to defray expenses in connection with 
our activities in calling meetings, stenographers’ help, etc.” On or 
.about that time this respondent was advised by the Association of 
Government Contractors that 


u 


A committee of contractors will shortly be called before the Senate 
Appropriations Committee to give an account of losses sus- 
71 tained through war conditions, and we ask that you allow a 
representative of your firm to appear before this committee. 
We hope to have at least eight post office contractors appear before this 
committee. T would appreciate early advices as to whether your rep¬ 
resentative will be able to appear. You will be advised as to when 
the presence of the contractors will be desired by the Senate Com¬ 
mittee and will wire you immediately upon receipt of this informa¬ 
tion. Kindly let me hear from you immediately on this matter and 
oblige.” 


. 1 . . 
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Pursuant to this invitation of the General Contractors Associa¬ 
tion this defendant permitted and instructed its employee William 
_ M. Scanlan to come to Washington for the purpose of appearing be¬ 
fore said Senate Committee at the instance of the said Association 
of Government Contractors, but said Scanlan was given no authority 
and had no authority then or at any other time, nor was he ever 
held out as having any authority, to employ counsel or .sign con¬ 
tracts binding on this respondent. 

2. This defendant absolutely denies that it recognized and con¬ 
firmed said alleged contract with the plaintiffs or ever treated plain¬ 
tiffs as its said attorneys under said contract, or availed itself of 
plaintiffs’ services to secure for said company any relief from Con¬ 
gress and the Treasury Department, prior to the passage of said Act 
of August 25, 1919, or subsequent thereto or at any time. This 
defendant also denies that on or about November 1, 1919, it filed its 
said claim with the Treasury Department through one Bynum E. 
Hinton of Washington, D. C., with the intent to hinder, delay and 
defraud plaintiffs in the collection of their alleged fees for services; 
the fact being that at the time of the filing of said claim, on or about 

November 1, 1919, they did not have any attorney at all rep- 

72 resenting them in connection with said claim but that said 
claim was filed by the said McCaul Company through its own 

employees, without the assistance or advices of any counsel or of the 
National Surety Company; that no attorney was employed in respect 
of the said claim until on or about October 1920, when of its own 
volition and on its own judgment it retained the services of the said 
Bynum E. Hinton of Washington, D. C., to advise and assist them 
in connection with certain difficulties which had arisen or were an¬ 
ticipated in connection with the audit and payment of said claim. 

3. As to whether the plaintiffs, at the time of the filing of said 
claims, stood ready and willing to file and prosecute the same and 
perform all sendees required in reference to the audit and collection 
of said claims, this defendant savs that the same is not material for 
the reason that it was under no obligation to permit them to perform 
said sendees or to pay for the same. 

4. Answering paragraph 10 of said amended bill of complaint, 
this defendant says it is not informed as to when plaintiffs learned 
of its having filed the aforesaid claim or the source of their informa¬ 
tion, but says that the same is immaterial. This defendant denies, 
however, that said J. M. Albright was at that time acting as manag¬ 
ing agent of this defendant or had any authority to make statements 
which would bind this defendant or affect its rights in this matter. 
This defendant, however, is informed and believes and therefore 
avers that the said J. M. Albright made no such statements to said 
Charles H. Bates as are alleged in paragraph 10 to have been made 

by him; but that he did at that time inform said Charles H. 

73 Bates that said claim had been filed in the Treasury De¬ 
partment by the said Charles McCaul Company and not by 

the National Surety Company or by said Bynum E. Hinton. 

5. Answering paragraph il of said amended bill this defendant 
denies that after the passage of said Act of August 25, 1919. and on 
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or about November 1, 1919, or at any other time, this defendant and 
the National Surety Company conspired together to delay and de¬ 
fraud plaintiffs in collection of their alleged attorneys' fees, or 
agreed together to ignore plaintiffs in the presentation of said claims 
of the said Charles McCaul Company to the Treasury Department, 
and to present the said claims through another attorney or that it 
at that time turned over to the said National Surety Company con¬ 
trol of the affairs of the said Charles McCaul Company for the pur¬ 
pose of attempting to repudiate said alleged contract of the plaintiffs 
with the Charles McCaul Company and diverting the proceeds of 
said claims so as to hinder and defraud said plaintiffs in the collec¬ 
tion of said alleged attorneys’ fees. It says, however, that the fact 
is that at the time this defendant made application to the National 
Surety Company and obtained the bond on this contract, March 29, 
1917, for the construction of the Birmingham, Alabama, Post Office, 
it signed the usual indemnity agreement on the basis of which said 
bond was written and that at that time, in regular course of business, 
it turned over to the said National Surety Company, certain collateral 
and that no further collateral has been turned over to the said Na¬ 
tional Surety Company since the said bond was executed. This de¬ 
fendant further says that thereafter, during the progress of 

74 the work, owing to war conditions and the abnormal financial 
situation, the National Surety Company was called on for ad¬ 
vances on the said collateral, which the said National Surety Com¬ 
pany consented to make provided the said McCaul Company would 
elect a president satisfactory to it, and this defendant thereupon 
agreed to elect such president as might be designated bv the said 
National Surety Company and in pursuance thereof said Howard 
Abrahams was in 1919 elected president of this defendant, and holds 
this office to the present time. This defendant most positively denies 
that the alleged contract of the plaintiffs had any bearing or influ¬ 
ence whatever in connection with said arrangement, or was ever 
mentioned in the negotiation therefor. 

0. Answering paragraph 12 of said amended bill this defendant 
admits that the Secretary of the Treasury has completed an audit 
of the claim of this defendant for losses suffered on Alliance, Ohio, 
and has allowed the same in the amount of $11,817.14, and of which 
amount $9,803.06 has been paid. This defendant further admits 
that the Secretary of the Treasury has completed a partial audit on 
account of losses suffered on Birmingham, Alabama, Post Office, and 
allowed the same in the amount of $197,431.07, of which amount 
$177,658.97 has been paid. 

7. Answering paragraph 13 of said amended bill this defendant 
most positively denies that it is at the present time insolvent and 
unable to pay its just obligations. It further says that a recent in¬ 
ventory has been made of its property and assets, and an audit 
made of its books and accounts, and that at the present time its 
property and collectible assets exceed its liabilities by over 

75 $50,000.00; that there is no judgment against it and that 
aside from the present suit there is no action threatened or 

pending, except one small suit in the amount of $1,364.00, and as 
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against this this defendant has sued the bonding company on the 
same transaction involved in the said small suit, and has obtained 
a judgment against said bonding company in the amount of 
$3,537.85. 

Further answering said allegation of insolvency, based, as ap¬ 
pears from said amended bill, upon a mere conclusion of law, that 
a certain part of this defendant’s claim against the Treasury De¬ 
partment is not recoverable, this defendant says that the conclusive 
answer to said allegation is that the Secretary of the Treasury has 
already allowed and paid, as set forth in detail in the preceding 
paragraph, this defendant’s claim on Birmingham, Alabama, which 
was almost, if not entirely, for advances made by the National 
Surety Company. This defendant is further informed and believes 
and therefore avers that it will be reimbursed for its entire losses 
suffered on account of said Birmingham, Alabama, contract. In the 
partial audit which has already been completed and acted on, the 
total amount of items disallowed amounted to only $— and which 
were largely made up of duplicates. 

8. Further answering said rule this defendant is advised and be¬ 
lieves and therefore avers that the plaintiffs have no equitable lien, 
right or interest in the funds which are the subject of this action; 
that Congress has appropriated these funds and authorized the pay¬ 
ment of same to this defendant and that this defendant has the 
right and is justly entitled to receive the same and use said 
76 funds in the further prosecution of said contract for the con¬ 
struction of the Post Office Building at Birmingham, Ala¬ 
bama, and otherwise in its business, and that it will be most unjust 
for the same to be withheld from it pending this litigation. This 
defendant is further advised that said plaintiffs have complete and 
adequate remedy at law, and this defendant is abundantly able to 
respond to any judgment which may be obtained against it. 

Having shown cause why the prayers of the said amended bill 
of complaint should not be granted, this defendant prays that it be 
hence dismissed with costs in that behalf sustained. 


CHARLES McCAUL COMPANY, 
By HOWARD ABRAHAMS, 

President. 


B. E. HINTON, 

Attorney for McCaul Co. 


State of New York, 

County of New York, ss: 

Howard Abrahams being first duly sworn according to law, de¬ 
poses and says that he is the President of the Chas. McCaul Com¬ 
pany, one of the defendants in the above entitled cause, and that he 
is acquainted with the matters and facts set forth in the foregoing 
and annexed answer of the said Chas. McCaul Company to the rule 
to show cause; that he is authorized to verify the same; that he has 
read the said answer and knows that the allegations therein made 
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are true, except those allegations made upon information and belief, 
and as to those he believes they are true. 

HOWARD ABRAHAMS. 

77 Subscribed and sworn to before be this 3rd day of March, 

1921. 

[seal.] THOMAS D. ROMANELLA, 

Notary Public for Queens County, No. 2151. 

Certificate filed in New York County No. 103. 

Certificate filed in Bronx County No. 13. 

Certificate filed in Kings County No. 60. 

New York County Register’s Office No. 1221. 

Bronx County Register’s Office No. 21-7. 

Kings County Register’s Office No. 12-. 

My commission Expires March 30, 1921. 


Affidavit of Joseph M. Albright. 

* * * * * * * 

Joseph M. Albright being first duly sworn, according to law, de¬ 
poses and says that he is an employee of the Charles McCaul Com¬ 
pany mentioned in the amended bill of complaint in the above en¬ 
titled action, and is not the General Manager and has never occupied 
that position with said company, nor has he ever been held out by 
said company as it General Manager; that he has read the said 
amended bill of complaint and particularly paragraph 10 thereof, 
and also the affidavit of Charles H. Bates filed with said amended 
bill of complaint, and he denies that he made the statements to 
said Charles H. Bates as therein set forth. 

Affiant says that he was one of a committee selected by the con¬ 
tractors who were seeking this relief legislation and was very active 
with said committee during the period that this relief legislation 
was being sought and after the original act was passed, August 25, 
1919, when amendments to and appropriations thereunder 
78 were made; that during this time, he naturally had frequent 
conferences with said Bates and the plaintiffs, as it was neces¬ 
sary and advisable that everybody interested work together, but he 
was acting in that behalf not as a special representative of the Mc¬ 
Caul Company but as a member of the committee acting on behalf 
of all the contractors who were interested. 

This affiant further admits that he had an interview with said 
Bates on or about November 20, 1919, but denies that he said or 
did anything that was reasonably calculated to mislead said Bates 
or the plaintiffs with reference to the attitude of the said McCaul 
Company with respect to said alleged contract between the McCaul 
Company and the plaintiffs. He did not tell said Bates that said 
claim had been filed through the National Surety Company : that 
he could not have done so, as such was not the fact. He told said 
Bates that, acting under instructions of the said McCaul Company, 
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he, with the assistance of the other employees of the McCaul Com¬ 
pany, had prepared and that he had personally filed the said claims 
of the McCaul Company, and that he was personally looking after 
the same and expected to continue to do so. In response to ques¬ 
tions from said Bates, he told him that the McCaul Company was 
continuing with the work of building the said Birmingham Post 
Office, and that the National Surety Company was assisting in 
financing the same; that the National Surety Company held con¬ 
siderable collateral of the McCaul Company and that a reorganiza¬ 
tion of the McCaul Company had been made satisfactory to the Na¬ 
tional Surety Company and as a result the contract would be carried 
to completion. 

When the said Bates inquired regarding the filing of the 

79 claim of the McCaul Company and affiant told him that the 
same had already been filed by the McCaul Company through 

affiant, and said Bates referred to the alleged contract which plain¬ 
tiffs claimed to have — with the said McCaul Company, affiant told 
him that he would have to settle that with the McCaul Company; 
that he personally was merely following instructions and had filed 
and was looking after the claim. 

This affiant further says that he is thoroughly conversant with 
the affairs of the Charles McCaul Company and with their assets 
and liabilities and that a recent inventory of its property, assets 
and liabilities and an audit of its books and accounts shows that the 
said McCaul Company’s assets exceeds its liabilities by over fifty 
thousand dollars; that there are no judgments against said McCaul 
Company and no suits or threatened suits against it, except one small 
action for about $1,364.00, and that said suit is not regarded as 
having any foundation; that the said McCaul Company has sued 
and obtained judgment against the surety on the bond of the plain¬ 
tiff in said action, growing out of the same transaction and based 
on the same contract, which judgment has been obtained in the 
amount of $3,537.85. 

Further this affiant sayeth not. 

JOS. M. ALBRIGHT. 

Subscribed and sworn to before me this 2nd day of March, 1921. 
[seal.] J. C. HAMMACK. 

80 Motion of Chas. McCaul Company to Dismiss Amended Bill. 

Filed March 5, 1921. 

******* 

The defendant, Chas. McCaul Company, moves the court to dis¬ 
miss the amended bill of complaint filed herein, and for grounds 
shows as follows: 

1. That it appears from the amended bill of complaint that the 
services alleged to have been rendered by plaintiffs for which they 
seek to recover were lobby services and therefore contrary to public 
policy. 
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2. That the alleged contract which is the basis of the suit is void 
for the reasons that it is against public policy. 

3. That the alleged contract does not give the plaintiffs any lien 
on the fund or any part thereof which they seek to enjoin the de¬ 
fendant from receiving. 

4. That the plaintiffs have a plain, adequate and complete remedy 
at law. 

5. And for other matters apparent upon the record. 

BYNUM E. HINTON, 

Attorney for McCaul Company. 

Answer of the National Surety Company to Rule to Show Cause. 

Filed March 11, 1921. 

******* 

The defendant, National Surety Company, in answer to the rule 
to show cause issued herein, respectfully shows unto the court 

81 as follows: 

1. That it is informed and believes and therefore avers that 
William M. Scanlan was not on July 1, 1918, or at any time there¬ 
after, the general manager or an officer of the Chas. McCaul Com¬ 
pany, or had any authority express or implied to enter into the 
contract as alleged in paragraph four of the amended bill of com¬ 
plaint. That it is informed and believes that said Scanlan was em¬ 
ployed by the Chas. McCaul Company as an estimator and possessed 
no authority to bind the said company, and that said McCaul Com¬ 
pany refused to ratify the acts of said Scanlan in executing the sup¬ 
posed contract of July 1, 1918, and refused the request of the plain¬ 
tiffs to execute and deliver a power of attorney authorizing them to 
file and prosecute the claims of the said McCaul Company. 

2. As to the services alleged in paragraph five of the said amended 
bill of complaint to have been performed by plaintiffs for and on 
behalf of the said McCaul Company, it is informed and believes and 
therefore avers that no such services were by them performed. It 
says, however, that said plaintiffs, who represented the Contractors 
Association of which said McCaul Company was not a member and 
a number of contractors other than the McCaul Company, might have 
appeared on behalf of such Association and other contractors before 
officials of the Treasury Department and the Committees in Congress 
and urged legislative relief for such other contractors in like situa¬ 
tion with the McCaul Company. On information and belief this 
defendant alleges that many contractors and their sureties, for them¬ 
selves and through their representatives, appeared also be- 

82 fore the officials of the Treasury Department and Com¬ 
mittees in Congress and urged legislation for all contractors 

suffering loss on account of the entrance of the United States into 
the War with Germany. This defendant does not believe, and so 
avers, that the legislation mentioned in said amended bill of com¬ 
plaint was the result of the efforts of the plaintiffs, but was the re- 

7—3633a 
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suit of the general recognition of Congress of the equities of the 
situation which had been made known from many sources other than 
that of the plaintiffs. 

3. Further answering said rule to show cause this defendant de¬ 
nies that the claims of the Chas. McCaul Company were filed with the 
Secretary of the Treasury by or through it, or by or through its 
direction; and it also denies that it has taken an assignment of the 
said claims or been authorized to receive any check, draft or warrant 
issued or to be issued in payment of the claims of the said McCaul 
Company. 

4. This defendant is advised that it is not material to answer the 
allegations made in paragraph seven, eight, nine and ten of the 
said amended bill of complaint. 

5. This defendant emphatically denies that it entered into a con¬ 
spiracy with the McCaul Company to delay and defraud the plain¬ 
tiffs as alleged in paragraph eleven of the said amended bill of 
complaint. It further denies that it had anything whatever to do 
with the filing of the claims of said McCaul Company, the fact 
being that the said company filed its claims upon its ow T n initiative 
and prosecuted the same up to a certain point without the services 
or advice of any attorney. That when said McCaul Company did 

employ an attorney it did so upon its own initiative and 

83 without any direction from this defendant. This defend¬ 
ant admits, however, that Bynum E. Hinton, employed by 

the McCaul Company has represented this defendant in many cases, 
but says that he is not regularly retained or employed by it, and that 
each piece of business handled by said attorney constitutes a separate 
and distinct employment without reference to any other matter or 
business leaving said attorney free to accept cases against this de¬ 
fendant which he has on occasions done. 

In respect of the allegations in paragraph eleven to the said 
amended bill of complaint to the effect that this defendant had 
taken over the affairs of the said McCaul Company, this defendant 
denies that the same are true. This defendant says however, that in 
the regular course of suretyship it did receive some collateral from 
the McCaul Company and that when the said company called upon 
defendant to advance money to it upon said collateral, this defend¬ 
ant did so upon condition, which was met, that Mr. Howard Abrams, 
an officer of this defendant, be elected an officer of the said McCaul 
Company. That Mr. Abrams is now 7 one of three directors of the 
said McCaul Company, the other two directors having no connection 
with this defendant. 

6. Upon information and belief this defendant denies that the 
said Chas. McCaul Company is insolvent, but says that its assets, all 
of w r hich are good, exceeds all its debts and liabilities. This defend¬ 
ant further denies that if the monies arising from its said claims 
are paid over to the McCaul Company, the plaintiffs will be unable 
to collect their fees for services, if any are in fact owing to them. 

7. This defendant is advised that it is not material, in 

84 answering said rule, to answer the allegations contained in 
paragraphs fourteen, fifteen, sixteen and seventeen of the said 

amended bill of camplaint. 
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Having shown cause why this defendant should not be enjoined 
as prayed in said amended bill of complaint, it prays that it be hence 
dismissed with its costs in that behalf sustained. 


NATIONAL SURETY COMPANY, 
By W. H. RONSAVILLE. 

J.H. BILBREY, 

Attorney for the National Surety Company. 


District of Columbia, To wit: 

W. H. Ronsaville being first duly sworn deposes and says that he 
is the Resident Manager of the National Surety Company, and that 
he is acquainted with the matters and facts set forth in the foregoing 
and annexed answer of the said National Surety Company, to the 
rule to show cause; that he is authorized to verify the same; that he 
has read the said answer and knows the contents thereof; that the 
allegations therein made are true, except those allegations made upon 
information and belief, and as to those he believes them to be true. 

W. H. RONSAVILLE. 

Subscribed and sworn to before me this 9th day of March, 1921. 

WILLIAM C. DeLACY, 

[seal.] Notary Public, l). C. 


85 Motion of National Surety Company to Dismiss Amended 

Bill. 


Filed March 11, 1921. 

* * * * * * * 

The defendant, National Surety Company, moves the court to 
dismiss the amended bill of complaint filed herein, and for grounds 
shows unto the court as follows: 

1. That it appears from said amended bill of complaint that the 
services alleged to have been rendered by plaintiffs for which they 
seek to recover were lobby services and therefore contrary to public 
policy. 

2. That the alleged contract which is the basis of this suit is void 
as against public policy. 

3. That the alleged contract does not give or entitle plaintiffs to a 
lien on any part of the fund which they seek to enjoin the defendant 
from receiving. 

4. That the plaintiffs have a plain, adequate and complete remedy 
at law. 

5. And for other grounds apparent upon the face of the record. 

J. H. BILBREY, 

A tty. for National Surety Co, 
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Order Overruling Motions to Dismiss Amended Bill. 

Filed April 7, 1921. 

****** * 

This cause coming on to be heard upon the motions of the de¬ 
fendants The Chas. McCaul Company and the National 
86 Surety Company to dismiss the Amended Bill of Complaint 
herein and the same having been argued by counsel for the 
respective parties and considered by the court, it is now, this 7th day 
of April, 1921, ordered and adjudged that the said motions be, and 
the same hereby are, overruled, with leave to the said defendants to 
plead over to the said amended bill within twenty days. 

WENDELL P. STAFFORD, 

Justice. 


Memorandum. 

April 7, 1921. 

Order substituting Andrew W. Mellon, Secretary of the Treasury, 
defendant in place of David F. Houston, retired, filed. 

Preliminary Injunction. 

Filed April 7, 1921. 

* * * * * * * 

This cause came on to be heard at this Term upon the amended 
bill of complaint, and the plaintiffs’ motion for injunction pendente 
lite, and affidavits in support thereof, and the answers of the de¬ 
fendants to the rule to show cause heretofore issued herein and affi¬ 
davits in support thereof, and the same having been argued by 
counsel for the respective parties, and thereupon, upon consideration 
thereof, it is this 7th day of April, 1921, by the Court 
87 Ordered and adjudged that, pending further proceedings 

herein and until the further order of the Court, the defend¬ 
ants the Charles McCaul Company and the National Surety Com¬ 
pany, their agents, attorneys or assigns, be, and they hereby are, 
restrained and enjoined from applying for, demanding or receiving 
from the United States, or from any officer thereof, any warrant, 
draft, check or order, or any moneys in any other manner, in pay¬ 
ment or on account of the claims of the said Charles McCaul Com¬ 
pany, or any part thereof, under the Act of Congress of August 25, 
1919, as amended, and appropriated for by Congress, in excess of 
ninety per centum of any amount or amounts heretofore found pay¬ 
able and allowed, or which hereafter may be found payable and 
allowed, by the Secretary of the Treasury pursuant to said acts of 
Congress; and the defendants, Andrew W. Mellon, Secretary of the 
Treasury, and Guy F. Allen, as Treasurer of the United States, and 
their successors in office, be, and hereby are, restrained and enjoined 
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from issuing or delivering to the defendant the Charles McCaul Com¬ 
pany or the defendant National Surety Company, their agents, at¬ 
torneys, or assigns, any further warrant, draft, cheek or order or any 
moneys in any other manner, in payment or on account of said 
claims of the said Charles McCaul Company or any part thereof, in 
excess of ninety per centum of any amount or amounts heretofore 
found payable and allowed, or which hereafter may be found 
payable and allowed by the Secretary of the Treasury pursuant to 
the acts of Congress aforesaid; and the said Andrew W. Mellon, as 
Secretary of the Treasury, and the said Guy F. Allen, as Treasurer 
of the United States, be, and hereby are further enjoined and com¬ 
manded to withhold and retain, pending further order of 

88 this Court, ten per centum of each and every amount hereto¬ 
fore found payable and allowed, or which hereafter may be 

found payable and allowed, to the defendant, the said Charles McCaul 
Company, by the Secretary of the Treasury pursuant to the acts of 
Congress aforesaid; as otherwise the plaintiffs’ claim if finally estab¬ 
lished may be lost to the plaintiffs; provided, however, that this in¬ 
junction shall not become effective except upon the precedent con¬ 
dition that the plaintiffs execute and file in this cause an undertak¬ 
ing as required by law and the rules of this Court. 

WENDELL P. STAFFORD, 

Justice. 

From the foregoing order the defendants severally note appeals 
to the Court of Appeals; and the cost bond on appeals of the defend¬ 
ants, National Surety Company and The Chas. McCaul Company, is 
hereby fixed at $100.00 or in lieu thereof a deposit of $50.00 cash 
with the clerk of the court. 

WENDELL P. STAFFORD, 

Justice. 

Assignments of Error of the Charles McCaul Company. 

Filed April 9, 1921. 

♦ * * * * * * 

Now comes the defendant, the Charles McCaul Company, and on 
its appeal from the preliminary injunction order entered herein on 
the 7th day of April 1921, assigns errors as follows: 

89 1. The court erred in not holding and ruling that the 
services alleged to have been rendered by the plaintiffs, for 

which they seek by their bill of complaint to recover, were lobby 
services and therefore contrary to public policy. 

2. The court erred in not holding and ruling that it appeared 
from the record that plaintiffs have a plain, adequate and complete 
remedy at law. 

3. The court erred in holding and ruling that it had jurisdiction 
to hear and determine the matters in controversy between the plain¬ 
tiffs and this defendant, thereby depriving this defendant of the 
right of a trial by jury. 
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4. The court erred in not dismissing plaintiffs’ amended bill of 
complaint. 

5. The court erred in granting the preliminary injunction order 
complained of. 

6. The court erred in not holding and ruling that the written con¬ 
tract set forth in the amended bill of complaint and alleged to have 
been entered into between plaintiffs and this defendant does not give 
or purport to give plaintiffs any lien or interest in the fund, the sub¬ 
ject of this controversy, or on any warrant, check or draft issued 
therefor. 

7. The court erred in not holding that said alleged written con¬ 
tract, which plaintiffs prepared and submitted to this defendant, by 
failing to provide or purport to provide for any lien or interest in 
the fund, is inconsistent with the assertion of lien now made by 
plaintiffs, and estops them from now claiming or asserting such lien 

or claim on the fund in controversy. 

90 8. The court erred in not holding and ruling that the 

plaintiffs have no lien or interest in the fund which is the sub¬ 
ject of this litigation. 

9. The court erred in taking or assuming to take jurisdiction of 
this suit in the absence of the existence of an equitable lien on or an 
interest in the fund in controversy. 

10. The court erred in granting a preliminary injunction, thereby 
holding and ruling that plaintiffs, before they had reduced their 
alleged claim to judgment, had a right to intermeddle and interfere 
with this defendant’s property, business and affairs. 

BYNUM E. HINTON, 

Attorney for Defendant Charles McCaul Company. 


Received copy of foregoing assignments of error this 9th day of 
April 1921. 


WILLIAM C. PRENTISS, 

Attorney for Plaintiffs. 


Assignment of Errors of the National Surety Co. 

Filed April 9, 1921. 

******* 

Now comes the defendant, the National Surety Company, and on 
its appeal from the preliminary injunction order entered herein 
on the 7th day of April, 1921, assigns errors as follows: 

91 1. The court erred in not holding and ruling that the serv¬ 

ices alleged to have been rendered by the plaintiffs, for which 
they seek by their bill of complaint to recover, were lobby services 
and contrary to public policy. 

2. The court erred in not holding and ruling that it appeared 
from the record that the plaintiffs have a plain, adequate and com¬ 
plete remedy at law. 

3. The court erred in holding and ruling that it had jurisdiction 
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to hear and determine the matters in controversy between the plain¬ 
tiffs and the defendants. 

4. The court erred in not dismissing plaintiffs’ amended bill of 
complaint. 

5. The court erred in granting the preliminary injunction order 
of April 7, 1921. 

6. The court erred in not holding and ruling that the plaintiffs 
have no lien or interest in the fund which is the subject of this liti¬ 
gation. 

7. The court erred in taking or assuming to take jurisdiction of 
this suit in the absence of the existence of an equitable lien on or 
an interest in the fund in controversy. 

J. H. BILBREY, 

A ttorney for National Surety Co. 


92 Designation of Record. 

Filed April 9, 1921. 

******* 

The Clerk will please prepare transcript of the record for appeal, 
in the above entitled cause, and include therein the following: 
Original Bill of Complaint and Rule to show cause. 

Answer of Secretary of Treasury to Rule. 

Answer of Treasurer of United States to Rule. 

Answer of Chas. McCaul Co. to Rule and Affidavit of Joseph M. 
Albright. 

Answer of National Surety Company to Rule. 

Motion of Chas. McCaul Co. to dismiss Bill. 

Motion of National Surety Co. to dismiss Bill. 

Stipulation. 

Amended Bill of Complaint. 

Answer of Chas. McCaul Co. to Rule. 

Answer of National Surety Co. to Rule. 

Motion of Chas. McCaul Co. to dismiss Amended Bill. 

Motion of National Surety Co. to dismiss Amended Bill. 

Order overruling motion to dismiss Amended Bill. 

Decree filed April 7, 1921. 

Assignments of Errors for defendants 1 & 2. 

This designation of record. 

BYNUM E. HINTON, 

Attorney for Defendant, 

Charles McCaul Co. 

J. H. BILBREY, 

A tty. for National Surety Co. 

93 Received copy of foregoing designation of record this 9th 
day of April, 1921. 

WILLIAM C. PRENTISS, 

Attorney for Plaintiffs. 
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Memorandum. 

April 11, 1921.—$50. deposited by Defendant No. 1 in lieu of 
appeal bond. 


Plaintiffs’ Designation of Additional Parts of Record. 

Filed April 12, 1921. 

* * * * * * * 

The plaintiffs designate additional parts of the record to be in¬ 
cluded in the transcript of record on appeal, as follows: 

Affidavits for plaintiffs, as follows: 

William E. Humphrey, filed Jan. 7, 1921. 

William M. Scanlan, filed Jan. 7, 1921. 

Eddy Fairchild, filed Jan. 7, 1921. 

Charles H. Bates, filed Feb. 1, 1921. 

CHARLES H. BATES, 
WILLIAM C. PRENTISS, 

A ttys, for Plaintiffs. 


94 Additional Designation of Record for Certain Defendants. 

Filed April 14, 1921. 

♦ * * * * * * 

The Clerk will include in the transcript of record on appeal, in 
the above entitled cause, in addition to the other papers heretofore 
designated by the defendants, Charles McCaul Company, and the 
National Surety Company, and the Plaintiffs, William B. Harr, and 
Rufus S. Day, the following: 

Designation of answer to the original Bill as the answer of the 
defendants, Andrew W. Mellon and Guy F. Allen, to the amended 
Bill of Complaint. 

JOHN E. LASKEY, 

United States Attorney, D. C., Attorney 
for Andrew W. Mellon, Sec. of the 
Treasury; Guy F. Allen, Treasurer of 
the United States. 


Received: Copy of foregoing Designation of Record, this 14th day 
of April, A. D. 1921. 

CHAS. H. BATES, 

WILLIAM C. PRENTISS, 

Attorneys for Plaintiffs. 
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95 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia , ss: 

I, Morgan H. Beach, Clerk of the Supreme Court of the District 
of Columbia, hereby certify the foregoing pages numbered from 1 
to 94, both inclusive, to be a true and correct transcript of the 
record, according to directions of counsel herein filed, copies of 
which are made part of this transcript, in cause No. 38469 in Equity, 
wherein William R. Harr et al. are Plaintiffs and The Chas. McCaul 
Company, a corporation, et al. are Defendants, as the same remains 
upon the files and of record in said Court. 


In testimony whereof, I hereunto subscribe my name and affix 
the seal of said Court, at the City of Washington, in said District, 
this 20th day of April, 1921. 

[Seal of Supreme Court of the District of Columbia.] 


MORGAN H. BEACH, 

Clerk. 


E. W. 


Endorsed on cover: District of Columbia Supreme Court. No. 
3633. The Chas. McCaul Co., &c., et al., appellants, vs. William 
R. Harr et al. Court of Appeals, District of Columbia. Filed Apr. 
20, 1921. Henry W. Hodges, clerk. 
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